HpxxaBHO Behe Tyxwunaua, Ha cefHUUM onpxaHoj 19.02.2018. romune, Ha ocHOBY unaHa 164.
cr.l. YcraBa Peny6bnuke Cpbuje u unmana 13. cr.l. anuneja 14. 3akoHa o JlpxaBHoMm Behy
TY>XHJIalla, pa3sMOTPUJIO je paJHU TEKCT aMaHaAMaHa MuHKCcTapcTBa npasjie Ha YcraB Pemy6inke
Cpbuje, na naje

MHUIIIJBEIHE

1. Paguu tekctr amanaman I

Haoneorcnocm Hapoowne ckynumune

Hapoana ckynmutuHa:

3. 6bupa u paspewaBa BpxosHor jaBHor Tyxuoua Cpbuje, ner uianosa Bucokor caBera cyacTsa
M eT 4iaHoBa Bucokor caBera Tyxunana,

OBuM amaHaMaHOM 3aMemyje ce wiad 99. Ycrapa Penybnuke CpbOuje.

Komenmap
U3 craBa 2 Tauka 3 nmpowusunasu ga Bpxosror jaBHor Tyxuoua' Cp6uje 6upa Hapoana

ckymuTHHa. OBO pellerhe HUje HEMO3HATO Y MHOTUM YIOPEIHUM CUCTEMHUMA.

Melytum, HaBeeHUM pelIemheM MpomyliTa ce npuiuka aa Peny6nuka Cpbuja npysxu
JaBHOM TyXWJIALITBY rapaHLuje MyHe U (aKkTHYKe HE3aBUCHOCTH OJi 3aKOHOJABHE W H3BPIUHE
Bractu.” Haume, nako us6op y HapogHoj CKynITHHY [aje JIEMOKDPATCKU NETUTUMHUTET HOCHOLLY
HajBUILE jaBHOTYXUIauke QyHKIYje, UaK, y ApYLITBY Y KOME TpaJuLiKja BiaaBUHe MpaBa HHje
Ha BHCOKOM HHMBOY, OBAaKBO DELICHE MOXE Ja MpYXH, HUIITA BUIIE A0 mNoBehaH pU3UK Of
nojuTusauMje mnpoueca uzbopa BJT, a mocneauyHo U KPUBUUHOT TOHEHA IMOJ CEHKOM
nonautuke. O ToMe J1a MpeJIoKeHO pellemhe HOCH PU3UK O MOJUTH3ALMje TOBOPH M YHE-EHULIA
Ja pajHM TEKCT 3aJp)aBa CTPOr0 MOHOKpATCKO, M3paXXEHO XHjepaxujcko ypeheme jaBHOr
TyXuIamTea’, npemMa kome 6u BJT BpLIMO HAINEXHOCT LENOKYIMHOT jABHOT TYXHNALITBA Y
Peny6nuuu Cpbuju. Jlakie, octao je HeTakHyT npeBasuleHH Mopen ypehema TYy>KWialuTsa
KOJUM C€ MOXE YNpaB/baTH U3 je[HE Tauke. YKOJIMKO Ce MMa Yy BHIY OBa YMILEHHIA, OHJA
nocraje jacHo Ja Biagajyha BehuHa y mapjamMeHTy MOXe Ja ynpaBjba LEJOKYINHHM jaBHUM
TY>KUJTALITBOM CaMoO MPEKO BPXOBHOT TYXHOL[a, 0 YujeM u3bopy U ojiydyje.

Mogen no kome ce uzbop BJT moBepaBa mapnaMeHTy HauIlao je Ha U3BECHY J03Y
3a0pMHYTOCTH Ofi CTpaHe BeHelujaHCke KOMHUCHje M yKa3uWBamba Ha HEOMXOAHOCT pa3Boja
JOJAaTHUX MeXaHH3aMa pajy CrpeyaBamba pU3MKa Ol MOJIMTU3ALH]je TOCTYIKa H3bopa:

. Y 3emmama 'y xojuma 2enepantoz mysicuoya bupa Ilapnamenm nocmoju ouuznedna onacLocm
00 nonumusayuje npoyeca umerosaroa. Jea onacHocm modice ce cmaroumu mume wmo he uzoop
bumu npunpemmen 00 cmpane napiamenmapHoz o006opa, Koju ysuma y o003up caeeme

! Mame y Texkcty: BIT
2 Bullle 0 MOjMy TY)XUJIaUKe HE3AaBUCHOCTH y KOMEHTapUMa Ha aMaHaMaH 14
3 Bunu amanaman 15. u 16. kojuma ce 3ajip)kaBa CTpora Xujepapxuja, kao u rojaM 3aMeHHKa jaBHOT TYXKHOLA
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cmpyumaxa. Kopuwherse xkeanugurxosane eehune 3a uzbop 2emepantoz myoiuoya modice ce
nocmampamu Kao Mexanusam 3d NOCMmuU3arbe KOHCEH3yca O mOoM UMEHOBAD) . MebymuM,
nompebHo je 0be3bedumu u anmepHAMUEHY MEXAHUIAM, YKOIUKO ce Keéanuguroeana eehuna e
Mmodice 0obumu, a cee kako 6u ce usbezao pusux 0o sacmoja

36. In countries where the prosecutor general is elected by Parliament, the obvious danger of a politicisation of the
appointment process could also be reduced by providing for the preparation of the election by a parliamentary
committee, which should take into account the advice of experts. The use of a qualified majority for the election of a
Prosecutor General could be seen as a mechanism to achieve consensus on such appointments. However one would
need also to provide for an alternative mechanism where the requisite qualified majority cannot be obtained so as to
avoid the risk of a deadlock, 4

Benenujancka KOMHCHja je 3a0pHHYTOCT U3pa3uiia U Y MULILIBEbY:

» Beneyujancka xomucuja je, npunuxom oyerusara pasnuuumux mMooeia umMeHoearsa uteghoea
myosicunaya, yeex buna sabpuxyma y nponanasicery ooeosapajyhe pasnomeice usmely 3axmeea
aeMOKpamCKOZ Jeumumumema MmMAaxKeux uUmMeHosara, ¢ jedHe cmpane, u 3saxmeesa
OenOﬂumus’az;uje, ca 0py2€ cmpatde. C'moza, npoyec umeHoearba KOjZI yK'/by'-ly_]e U3BPULHY u/unu
3aKOHOOA6HY 61aCm UMA NPEOHOCm Y noznedy O0d6ara OeMOKpAmCKOZ Ne2umumumemd
umenoeary wega myocunawmea. Melhymum, y oeom cayuajy HeonxoOme cy Oodammue
3auitmumue Mepe KAaKo 6u ce CMarUo pUsUK nwzumus’az;uje myosrcunauimed.

Yenocmasmwarwe Tyoicunauxoe eeha, koje 6u umano Kkuyumy ynozy y umeHoeary nagHo2
TYJHCUOYA, MOJICE Ce cmMampamuy jeOHUM 00 HAje@PUKACHUJUX MOOEPHUX UHCMpYMeHama 3a
nocmuzaree moez yusma. [...J ,,

“The Venice Commission, when assessing different models of appointment of Chief Prosecutors, has always been
concerned with finding an_appropriate balance between the requirement of democratic legitimacy of such
appointments, on the one hand, and the requirement of depoliticisation, on the other. Thus, an appointment process
which involves the executive and/or legislative branch has the advantage of giving democratic legitimacy to the
appointment of the head of the prosecution service. However, in this case, supplementary safeguards are necessary
in order to diminish the risk of politicisation of the prosecution office.

The_establishment of a Prosecutorial Council, which would play a key role in the appointment of the Chief
Prosecutor, can be considered as one of the most effective modern instruments to achieve this goal. [...]
CDL-4D(2015)039, Joint Opinion of the Venice Commission, the Consultative Council of European Prosecutors
(CCPE) and OSCE Office for Democratic Institutions and Human Rights (OSCE/ODIHR), on the draft Amendments
to the Law on the Prosecutor's Office of Georgia, §19, 20 and 27

Y onHocy Ha u3bop umaHoBa Bucokor caBera Tyxwunaua® of CTpaHe NapiaMeHTa,
Beneuujancka koMucHja TMO3Haje HaBeJE€HU MoJeN M300pa, ¢ TUM IUTO y OJHOCY HA OBAj
Ha4yMH U300pa U3paxkaBa U3BECHE pe3epBe:

"[...] He nocmoju esponcku cmanoapd y cmucny 0a Yianosu myosicunayxoz éeha He mozy
bumu usabpanu 00 cmpane napnamenma. [...] Oeaj cmae nuje cnpeuuo Beneyujaucky
Komucyjy 0a kacuuje 0oeede y numare o0pedbe Koje napramenmy Odjy 6plo 3HAYATHA
oenawmer»a 'y noznedy usbopa unanoea myxcunayxkoe eéeha. [...J "

“[...] There is no European standard to the effect that members of a prosecutorial council cannot be elected by
parliament. [...] This position has not prevented the Venice Commission from subsequently questioning
legislation providing parliament with very significant powers as to electing members of a prosecutorial council.

[.]"

* EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), Report on
European Standards as regards the independence of judicial system, Part Il — The Prosecution service, par 36
5V namem tekcty BCT



CDL-4D(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of Serbia,
$§43 and 44

Mako je wnauenHo mnpomucaHo na BJT u unanose BCT 6upa mnapnameHt
KBaNu(pUKOBaHOM BehMHOM, YMHM ce [a HauuH u3bopa, Kao W JomywTame u3bopa
HEKBaNM()UKOBaHOM BEMHOM, HE 103BOJbaBA OCTBAPUBALE OMUCAHUX CTaHJap/a 3allITUTE O]
MOJIMTH3aLKje Y MOCTYNKY u360pa (0 ToMe BHULIE Y KOMEHTApUMA HA aMaHAMAH 2).

Hanomumemo Takohe na je amanaman y cynpotHoctd ca HaunonanHom crparerujom
pedopme mpaBocyha y K0joj je HaBeaeHO Aa:

»Ilojeouna onpedemersa ose Cmpamezuje 3axmeeajy npomeny Yemasa. Pey je o pewierbuma
nonym uckmeyyersa Hapooue ckynumune us npoyeca uszbopa npedcednuxa cydosa, cyouja,
JasHux mygicunaya/3amenuxa jasnux myscunay, Kao u unanoeéa Bucoxoz casema cyocmea u
Hpoicasrnoz eeha myacunaya‘®

2. Paguu Texcer amauavan I1

Hauun oonyuusarwa y Hapoownoj ckynumunu

Haponna ckymutiHa AOHOCH ojiTyke BEHMHOM rjacoBa HAapOAHMX MOCIAHMKA HA CEIHHMIM Ha
K0joj BehnHoM ox Tpu nerune riacosa cBuX HapoiHMX nocnanuka Haponsa ckymmruHa Gupa
neT 4iaHoBa Bucokor casera cyznctsa, Bucokor caBera Tyxunaua u BpxosHor jaBHoOr Tyxwuona
Cpbuje, a ako Tako He Oymy u3abpaHM, y HapeIHUX [eceT JaHa Oupajy ce BehHHOM OJ mer
AEBETHHA [JlacoBa CBMX HAPOJHMX ITOCIaHHKa, C KOJOM Ce U pa3peliasajy.

OBum amanmanom 3amemyje ce wian 105. Yerasa Peny6auke Cpbuje.

Komenmap

Pannu Tekcr npomucyje 3/5 BehimHy y moctynky wus6opa BJT u unanosa BCT.
[IpernioctaBka je na je LM/ HaBEACHOT [OCTHU3aE-€ IIMPEr APYIITBEHOT M MOJHTHYKOT
KOHCEH3yca y TMOCTYNKY OJJly4yMBara, OJHOCHO CTHLAKe AEeMOKPATCKOr JIETUMTHMHTETA
u3abpaHux nuua. Mnak, HaBeneHo pelnerse NpeacTaBsba caMo [PUBU/ KOHCEH3YCA, jep YKOIMKO
3/5 u3bop Huje moryh, notpe6Ha BelimHa ce cmamyje Ha HMBO Tek HewmTo Behu of mpocte
Behure 5/9 (y Behunu cmyyajeBa noBOJBHO 3a Bianajyhy mapTHjy, OAHOCHO camo 5% BHIue
riacosa of npocte Behune). Behuna ox 5/9 Hu Ha koju HauuH He MOXe 1a 06e36eau KOHCEH3YC
HEOMNXOJaH 3a MpYXamke JErMTUMUTETA MOCTYNKa U MOBEpEHa jaBHOCTH, Beh HAMpOTHB, MOJ
BEJIOM MPUBUIHOT KOHCEH3YCa, MIOCTOjH OTNACHOCT 3a jauareM MONUTU3aLKj€e y TTOCTYNKy u3bopa
BIT u unanosa BCT. Taxobe, Behuna on 5/9, nako yBeleHa Moj M3roBOPOM HEOMXOIHOCTH
MEXaHU3Ma crpeyaBawa Onokaje (anti deadlock), Hu Ha KOjU HauMH HE MOXE Ja CIYXH TOj
CBpCH. YMpaBO CynpoTHO, Biagajyha ehinna Hehe uMaTu Hujenam pasior ga mokymiapa
MOCTH3amke KOHCEH3YCa, jep, YKOJIMKO He ycre y HaMepH Ja u3abepe Moxe/beHe KaHAUAaTe y

MPBOM KpYry, BpJio Jako fie To ja ycre y ApyroM Kpyry, NOTpeGHO je caMo Ja caueka JeceT
JaHa.

® Haumonanua crpareruja pedopme npasocyha 3a nepuon 2013-2018, ctp.6.
https://www.mpravde.gov.rs/files/Nacionalna-Strategija-reforme-pravosudja-za-period-2013.-2018.-godine.pdf




[lpemsor HWje y carjJlacHOCTH ca BHUINE MHIUbEHa BeHeuujaHcke KOMHCHj€ Koja
M3PUYUTO [OBOPH O PHU3MKY [OJUTHU3ALMje U MOTpebu 3a KBanupukoBaHOM BehHHOM Kao
MEXaHU3MOM 32 3aIUTHTY O NOJUTHU3ALH]E:

,, Kopuwihere xeanugurosane eehune 3a u3bop cenepantnoz myxjicuoya moodice ce nocmampamu
KAao mexaruzam 3d noCmu3Qarb€ KOHCEH3YCdAd O MOM UMEHOBAIbY . “

The use of a qualified majority for the election of a Prosecutor General could be seen as a mechanism to achieve
consensus on such appointments.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), Report on
European Standards as regards the independence of judicial system, Part Il — The Prosecution service, par 36

,, Yronuxo ce unanosu Casema bupajy o0 cmpane Ilapnemanma, nosicesmno je oa mo 0Oyoe

VHUREHO Keanupurkosarom eehurnom.

If members of such a council were elected by Parliament, preferably this should be done by qualified majority.
EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), Report on
European Standards as regards the independence of judicial system, Part Il — The Prosecution service, par 66

"IIpema yunawny 65 (2) naypma pesuoupanoe Ycmasa, cenepanuu mysxcunay ce bupa Ha MaHoam
00 uiecm 200uHa eehunom 00 yKynHoz bpoja nocaranuxa. Y napnamenmy 3a u3oop ceHepanHoz
myarcuoya npenopyuyyje ce keanuguxosana eehuna."”

“According to Article 65(2) of the draft revised Constitution, the Prosecutor General is elected for a six years term
by a majority of the total members of the Parliament. The requirement of a qualified majority in Parliament for the

election of the Prosecutor General is recommended. ”
CDL-4D(2017)013, Opinion on the draft revised Constitution of Georgia, §83

’ Y semmama y KOjuMC! 2eHepaiinoe myoicuoya 6upa napiamerm, i’lOCIanll oquzcneoHa ONAcHoOCm
00 l’lOJlun’lu.')’Cllﬂlje npoyeca umMeHoearxd. Osa oncuocm ce Modice CMArUMU MuUMe UIno he
npunpeme u3bopa 6umu usepuleHe 00 cmpaue NAPIAMEHMAapHoz 00b6opa, koju mpeba ysemu y
003up cageme cmpyuraxa. Kopuwhere xeanugurkosane eehune 3a usbop eenepantoz mydcuoya
MOJICe ce NOCMAMPAMY KA0 MeXAHU3AM 3a NOCHU3AFbe KOHCEH3YCa O MAK8OM UMEH08amY. [...]
In countries where the prosecutor general is elected by Parliament, the obvious danger of a politicisation of the
appointment process could also be reduced by providing for the preparation of the election by a parliamentary
committee, which should take into account the advice of experts. The use of a qualified majority for the election of a
Prosecutor General could be seen as a mechanism to achieve consensus on such appointments. |...]

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part II -
the Prosecution Service, §§35-38, 40

,, dnanoee myocunauxoe eeha umenyje u paspewasa napnamenm be3 keanuguxoeare eehune.
Tyoricunauxku cucmem, cmoad je nOMnyHO NOO KOHMPONOM enaoajyhe cmpauke uny cmpaHaxka u

Huje y cknady ¢ eeponckum cmanoapouma. "

“[...] [A]ll members of the prosecutorial council are appointed and dismissed by parliament with no qualified
majority. The prosecutorial system [...] is therefore totally under the control of the ruling party or parties: [t]his is
not in conformity with European standards.”

CDL-AD(2007)047, Opinion on the Constitution of Montenegro, §104;

See also CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of Montenegro,
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Takobe, y cynpotaoctu je ca HaunonanHom crparerujom pedopme npasocyha y kojoj je
HaBEJICHO [a je HEONXOMHO HCK/bYy4HTH HaponHy ckynmTuHy u3 mpoueca u3bopa umaHoBa
Jp>xaBHor Beha Tyxunana.’

C npyre cTpane peleme je NpobieMaTHYHO W 300T YMELEHHMUE A je 33 paspeliekbe
MOTpeOHO TEK HEWITO BMLIE OJ MONOBUHE riacoBa - 5/9. Henoruuno je ma ce jemua pelinua
Tpaxku 3a u300p (kBanudurosana o 3/5), a apyra BehinHa, He3HATHO BHIIa o MpocTe (BelinHa
on 5/9), 3a paspeweme. HapouuTo Tpe6a uMaTH y Bu/y U YHIEHHULY @ PAIHU TEKCT npensubja
Jia MOCTyINaK 3a pa3pelierbe MOXe Ja MOKpeHe MHHUCTAp Mpasjie camocTanHo.® OBakBo peliere
y3 UMEEHHIY Ja MOJyre paspeliera MOry Ja Jiexe y pyKama U3BpIIHE BJacTh (MUHMCTap
npaB/e) MOXe ja fAoBeae 10 paspemersa BJT wnu unana BCT camo 360r ry6utka nosepersa o
CTpaHe U3BpLIHE BIacTu. HaBeneHo je y IMPEKTHOj CyNPOTHOCTH ca MUullUbereM BeHelujaHcke
KOMHCH]Ee

» Henpumepena je mozyhnocm 0a ce zenepantu myoicunay yxionu ca me nosuyuje Ha OCHOBY
anacarea o Henogepery. "
“[...] [1t] seems inappropriate for a Prosecutor General removed from that position on a vote of no

confidence.”

CDL-4D(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor's Office of Ukraine, §125

3. Paanu Texkcer amanaman XIV

JaBHa Ty>xunamrea

Ilonooicaj

JaBHO TY)XHIALUTBO je caMOCTaNaH ApKaBHU OpPraH KOjH FOHM yYMHHOLE KPMBUYHMX M JPYIUX
KaXXUBUX JIE/1a U LITUTH YCTABHOCT U 3aKOHUTOCT, JbY/ACKa MpaBa u rpahaHcke cioboe.

JaBHO TyXHJAIITBO BPIIM CBOjy HAUIEKHOCT Ha OCHOBY YcTaBa, MoTBpheHMX MelyHapomHHX
yroBopa, 3aKOHa U IPYruX OMIITHX aKaTa.

OcHuBarbe, opraHu3aLyja 1 HaJUIEKHOCT jaBHOT TYXHJIAIITBa ypelyjy ce 3aKOHOM.

HajBuwe jaBuo Tyxunamrso y Pemy6muuu Cp6uju je Bpxosro jaHo Tysxunamtso Cp6uje.
BpxoBHu jaBuu Tyxwunau CpOuje BpUIM HAMIEKHOCT jaBHOI TY)XWIIALWITBA y OKBUPY NpaBa U
nyxHoctH Penybnuke Cpbuje.

OBuM amanamaHoM 3amersyje ce wiaH 153. Verasa PenyGuke Cp6uje.

Komenmap
Cr.1. Tyxunamrso je nepuHHUCAHO HA TPAAULMOHATAH HAYHH KOJU He oJjpakaBa MpaBHY

MpUPOJY OBOI OpraHa. JaBHO TYXWNAWITBO W Ja/k€ OCTaje CaMO CaMoCTajlaH opraH, 6e3
rapaHuMja HE3aBUCHOCTH y OJHOCY Ha 3aKOHOJABHY W WM3BPIIHY BJACT , OAHOCHO MOJMTHYKH
yruuaj. CamocranHoct, cama 1o cebu, 6e3 rapaHuuja (QyHKUHOHAIHE HE3ABHCHOCTH, Tj.

7 Haumonanua crpateruja pedopme npasocyha 3a nepuon 2013-2018, ctp.6.
https://www.mpravde.gov.rs/files/Nacionalna-Strategija-reforme-pravosudja-za-period-2013.-2018.-godine.pdf

§ Bunu papuu Tekct amanamana 23. O HaBeneHOM hie GUTH BuLue peun y ey KOjH ce THUe aMaHaMaHa 23.

° Buau komentape y Be3u Amauamana 1., saxtes ECJBIT u3 npecyna Guja v. Moldova (Grand Chamber), no.
14277/04, § 86.u Kolevi v. Bulgaria, no. 1108/02, 05/02/2010, § 142., kao u The Role of Public Prosecutors in the
Criminal justice System Rec (2000) 19 COUNCIL OF EUROPE (zBa 3axTeBa 3a TyKHOLE)
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HE3aBUCHOCTH y BpILIEHY CBOjE HAJICKHOCTH OJ 3aKOHOJABHE M H3BPIIHE BJIACTH, HHUjE
IOBOJBHA GpaHa Ol MONUTHYKOr YTHLAja, HAPOUMTO y APYIITBUMA HEJ0BOJHHO Ayre TpajULje
BNAJaBUHE TIpaBa M He3aBHCHOr mpaBocyha. CTora, HE3aBHCHOCT, CXOJHO EBPOIICKUM
CTaH[ap/luMa, HE CaMo Jia HHje ONpedHa NPUPOAX W QYHKUMjU jABHOT TY)XHIALITBA, HErO je U
HEONXOJHA 3a pa3BOj BIAJABUHE MpaBa y AEMOKPATCKOM JpymTBy. Joayire, usmehy
HE3aBUCHOCTH CY/Ia M HE3aBHCHOCTH TY>KHJIAIUTBA HE MOXe Ce MOBYNH 3HAK jeJHAKOCTH Y CBUM
acrekTuMa. '°

Hako eBporicku cTaHaapiy, MpeTexHo caapxauu y [Ipenopyuu (2000) 19 Komurera
Munncrapa CE n03BosbaBajy MiypaluTeT Mofena y [Orjiedy MOJ0XKaja jaBHOT TY>KUIAIITBa,
WIIaK OHM JaCHO yKa3yjy Ha OHO LUTO je MOTBpAuIa 1 Beneuujancka KoMUCHja:

~Komucuja npumehyje oa nocmoju wupoxo pacnpocmparena mendenyuja xoja_0o3eomasa
He3aeUCHUje MYICUNAULINGBO, npe nHezo CV60D@HHUDGHO Ui noee3qaHo ca U38PULHOM (S’/Iauth“
“[...] The Commission notes that there is a widespread tendency to allow for a more independent prosecutor’s
office, rather than one subordinated or linked to the executive. [...]”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part I -
the Prosecution Service, $§26

KOpI/ICHO je YKa3aTu U Ha MULIJBEHE KOHch'[TaT[/IBHOF Beha €BPOIICKUX TYXKHTala:

» Oxpabpyje ce menoenyuja nosehara Hesagucnocmu u mepou ce 0a HE3AGUCHOCM U

aymoHoMuUja myJiCunauimasa npeocmasbajy HeOnxo0aH OONPUHOC He3AEUCHOCU cyocmea.
“on European norms and principles concerning prosecutors” encourages the _ tendency to enhance
independence and states that the independence and autonomy of the prosecution services constitute an
indispensable corollary to the independence of the judiciary. The general tendency to provide for the effective
autonomy of the prosecution service also in financial terms is therefore to be encouraged.

CCPE Opinion 9 of 2014

Iloxceharba paju, HE3aBUCHOCT TY)XKHJIAIITBA je Ba)KHA M Ca CTAHOBMINTA MpaBa Ha dep
cybeme, a pasnore motpebe ga TyxunamTBo Oyne He3aBuCHO ofpasnoxuo je ECJBIT y
npecynama Moulin'! and Medvedyev'?, Kolevi'>.

[lutame je ma 1M je CaMOCTAJHOCT TYXHJIALITBA JOBOJbHA OpaHa Of MONHUTHYKH
MOTHBHCAHOT KPUBUYHOT FOFbEHA WM U30eraBama KPUBUYHOT OKBEHHA, O YEMY CE M3jalllFbaBao
u ECJBII y npecynama kao wro cy: Vera Fernandez Huidobro'* w Salov v Ukraine'S. ECJBII
3aKJby4yje Ja HEeNOCTaTaK HEe3aBMCHOCTH TYXHIAINTBA HMa HEraTHBHE e(eKTe, HapOYUTO y
ofHOCy Ha edekrte Koju HacTajy y (asu Koja MpeTXoAu cyhery Kaja ce MpUKYIUbajy DOKa3H
Koju ozpelyjy oxsup cyhemwa. Mmajyhu y Bugy npomupena osnamhema jaBHOT TY>KHIAIITBA Y
Cpbuju y mornemy mnpeHoca ¢ase HCTpare ca CyJa Ha jaBHO TYKMIAIITBO, 3aXTEB 3a

10, VInak, He3aBUCHOCT HMJIH CAMOCTAIHOCT jaBHOT Ty)KMJIAIITBA HUj€ TAKO KATErOpPM4HE MPUPOME KAO HE3aBUCHOCT
cynosa. Kaja je jaBHO TyXMNAlUTBO HE3aBHCHO, M [ajbe MOXE [a [OCTOjM XHMjepapXHjcka KOHTpONa OiyKa
aKTUBHOCTH, CBUX CEM reHepayHor Tyxuoua.“ Report on European standards as regards the independence of the
Judicial system, Prosecutors Venice Commission, 2010., Part two — the prosecution service, pg 7.

"Moulin v. France ( (Application no. 37104/06), Judgment, 23 November 2010

’Medvedyev and others v. France (Application no. 3394/03), Judgment, 29 March 2010

BKolevi v. Bulgaria (App. No. 1108/02), Judgment, 5 November 2009

'* Vera Fernandez Huidobro v. Spain (App. No. 74181/01), Judgment, 6 January 2010

'3Salov v. Ukraine (Application no. 65518/01), Judgment, 6 September 2005
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He3aBUCHOIINY TOCTaje M3paXKEeHUjH, jep jaBHO TYKWJIAWITBO J0o0uja TMCEeyAo CyICKe
HA/IJIE)KHOCTH KOje 3aAUpy Y JOMEH OpOjHUX JbYICKUX Mpasa.

O He3aBUCHOCTH TYXUIAUITBA, €BPOICKUM TEHICHLMjaMa U OOJIMIMMa HE3aBHCHOCTH
BenenujaHcka komucHja ce u3jallmaBaia y OpojHMUM MULUbeHUMa UCTHUYhU Ja je TpeHa
HE3aBUCHOCTH TYXHJIAIITBA IPUMETaH:

,, Komumem munucmapa Casema Eepone 3axmeea 00 Opoicasa unanuya oa ocueypajy oa jasHu
myaicuoyu 6yoy ocnobohenu "neonpasdanoe meuwarna” y ceoje npoghecuonante aKmueHOCMU.
Pumcka noeema, yceojena 00 cmpane CCPE y 2014. z00unu, npoenawiasea npunyun
HezasucrHocmu u aymonomuje myxcunaya, a CCPE yjeono oxpabpyje onwmy meocivy xa eehoj
He3asucHocmu cucmema myxcunawmed. Y muozum semmama ynanuyama Casema Eepone moorce
ce eudemu meHOeHyuja oOasarba eehe He3AGUCHOCMU MYICUNAULMBY, HAPOYUMO Y No2nedy
00JlyKa Koje je myosicunauimeo OOHen0 y KpueuyHum npeomemuma. [...] Beneyujaucka xomucuja
Oame npumehyje 0a je y MHOZUM 3eMbama NOOpeheHOCm MydHCUNAUIMEA UIBPULHO] 6AACTIU GULE
numarse NPUHYUNA He2o NUMAree CIEAPHOCMUY, Y CMUCTY 04 je U38PULHA 61ACH 3aNPA6o NOCEOHO

nadic/pUa 0a He UHmMepeeHuuLe y nojeOUHaYHuM caydajesuma.

“Yet, certain more detailed standards and recommendations do exist. Thus, the Committee of Ministers of the
Council of Europe requires member States to ensure that public prosecutors are fiee from ‘unjustified interference’
with_their professional activities. The Rome Charter, adopted by the CCPE in 2014, proclaims the principle of
independence and autonomy of prosecutors, and the CCPE encourages the general tendency towards greater
independence of the prosecution system. In many member states of the Council of Europe, a tendency of giving more
independence to the prosecution service may be seen, particularly as regards decisions reached by the prosecution
in criminal cases. [...] The Venice Commission further notes that in many countries ‘subordination of the
prosecution service to the executive authority is more a question of principle than reality in the sense that the
executive is in fact particularly careful not to intervene in individual cases’.”

CDL-AD(2015)039, Joint Opinion of the Venice Commission, the Consultative Council of European Prosecutors
(CCPE) and OSCE Office for Democratic Institutions and Human Rights (OSCE/ODIHR), on the draft Amendments
to the Law on the Prosecutor's Office of Georgia, §16

, He nocmoje mehynapoonu cmanoapou xoju 3axmeeajy He3a6UCHOCM JAGHO2 MYIICUNAULMEA.
Anu, y ucmo eépeme, jacHo je 0a nocmoju onwma menoeHyuja Ka ysohery He3aeUCHOCIY Y Ja6HO

““

myarcunauimeo

“There are no international standards that require the independence of the prosecution service. But, at the same
time, it is clear that there is a general tendency towards introducing the independence of the prosecution service.

”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §20

,, OCHOBHU npuHyun cucmema jagHoz myodcunauimea y OpIICasu je NOMNYHA He3A8UCHOCH
cucmema, HUjeOHO AOMUHUCMPAMUBHO UNU OPY20 PpAa3MAmparse Huje MONUKO BAJICHO KAO maj
npunyun. Camo xada je He3a8UCHOCM CUCHEMA 2APAHMOBAHA U 3auimuhena 3aKOHOM, jagHOCm
he umamu nogeperve y cucmem Koju je 00 CyumuHcKoe 3Haqaja 3a buno xoje 30paso Opyuimeo. *
“The fundamental principle which should govern the system of public prosecution in a state is the complete
independence of the system, no administrative or other consideration is as important as that principle. Only where
the independence of the system is guaranteed and protected by law will the public have confidence in the system
which is essential in any healthy society.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic, chapter 11,
p.6




» Hako 6u oopedba o He3agucHocmu mozna bumu ynema y 3aKon, jedOnaxo 6u mako moanda 6umu
U YKIOFeHd, HAKHAOHOM OO0NYKOoM napnamenma. 360z moza 6u 6uno nooicemHo oa Ycmas
caoporcu eapanyuje u 3auimumy He3aeucnocmu -

“While provision for that independence could be made by a legislative act of parliament, it could equally easily be
removed by a subsequent act of parliament. Consequently it would be preferable that the guarantee and protection
of independence should be contained in the Constitution |[...]

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic, chapter 11,
p.6

O ¢yHKUHOHANHO] HE3aBHCHOCTHHU TYXHUJiala u3jammasao ce u CEPEJ!®:

» Haueno ynxyuonanne nesasucnocmu myscunaya nojasmyje ce kao ocHogna 2apanyuja xoja je
nocmana u uCMuHCKYU eeponcku cmanoapo. Osa He3agucHocm ce oyeryje y 00HOCY npema
U36PUIHO] U 3QKOHOOABHO] €nacmu, anu U CeUM OpY2UM OpP2aHUMA G1ACIYU UWIU (DAKMOpUMA
YHYmMap mydicunaykoz cucmema (CHO/bHA HE3ABUCHOCI), KAO U Y CMUCTY OP2aHU3AYUOHOZ
molena myosicunawmea (YHympawirea Hesagucrocm). Ycxnalueare domahux saxoma je cee
ouumuju mpend y 00Hocy Ha oeéa 0éa acnexkma. Tpudecem u Oge Opoicase wiu emmumema cy
Haeene 0a je He3A6UCHOM MYJICUNAUIMBA 2APAHIMOEAHA 30KOHOM, U MO OBUYHO YCMAGOM.
Tpunaecm Opoicasa je nageno 0a je wuxoe mysiICuna4Ky Cucmem noO UHZEPEHYUOM MUHUCTIDA
npagsde unu Hekoz Opy2oe opeana yenmpante eénacmu. Konauno, ceeza ocam opacasa, 00 xojux
cy Heke eeh 002060pune NO3UMUGHO HA NPEO NUMARe, HAGene Cy 0a je cumyayuja Koo Fux
opyeauuja. !’

Y 0fHOCY Ha €0 y KOM je HaJJIeXHOCT jaBHOT TYXHJIALITBA MPOLIMPEHA HA 3ALUTUTY
YCTQBHOCTH M 3aKOHHMTOCTH, JbYACKMX MpaBa M rpahaHckux cnobola, HaBeJEHO CMarpamo
MIO3UTHBHUM MOMaKOM. YjelHO, CMaTpaMo Jia jaBHa pacrpasa Tpeba 1a 06yXBaTH U pacrpaBy O
TOME y KOMe OOMMY M Ha KOjU HauMH OM jaBHO TYXMJIAIITBO TpeGano fAa BpIIM OBY HOBY
HaJIJIeXXHOCT.

Cr.2. nponymreHa je MPUIMKAa Ja Ce HCIpaBH HEIOCIEAHOCT W3 Baxeher Vcrasa y
unany 156. cr.2. Haume, y 0BOM 4naHy, Kao U3BOp MpaBa 3a jaBHO TY)XHMJIAIITBO, HUCY HABEACHA
onuTenpuxsahena npasuna MehynapoaHor npasa, Hako u3 unana 16. cr.2. Ycrasa npousunasu
ha cy onwrtenpuxsahena npasuna mMehyHapogHoOr mpasa ¥ MOTBpheHH MelhyHApOIaHHM yroBopu
cacTaBHM 1eo mpaBHOr moperka PemyGnuke Cpbuje. Mmajyhin y Bunmy npensuhene Hose
Ha/JIE)XHOCTH JABHOT TYXHUJIAIITBA Y JENy KOjU Ce THYE 3alUTUTE JbYACKUX MpaBa U rpahaHcKux
cno60o/1a, CMaTpamo /1a je HaBeJIeHO HEOMXOAHO. '8

Cr.5. nponucano je aa BJT Bpiiy HaJIeXHOCT jaBHOT TY)KWJIAIITBA Y OKBUPY IIpaBa
nyxHoctu PenyGnuke CpOuje. [lakie, 3aipxaBa ce CTPOro MOHOKPAarcko ypeheme Koje
omoryhasa Jlako ynpaB/bame U KOHTPOJHCAE CHCTEMa O/ CTPaHe 3aKOHOJABHE WJIM M3BPIIHE

16 The European Commission for the Efficiency of Justice,
https://www.coe.int/T/dghl/cooperation/cepej/default_en.asp

o Esponicku npasocynuu cuctemu, EdukacHoct u kanurer npasocyha, U3BELLITAJ CEPEJ, 6p.23, u3name 2016
(monauu u3 2014); npernen ctp. 26., noctynHo Ha https://www.coe.int/t/dghl/cooperation/cepej/profiles/20161%20-
%20CEPEJ%Study%2023%20-%200verview%20-%202016%202014BIH.pdf.

8 Bupu unan 18. ct.2. Ycrapa




BJIACTH, KA0 M APYrMX HenpuMepeHux ytuuaja.'” Osako oapehena naanesxsoct BJT ynyhyje Ha
3akJpydak ga je BJT moceHuK LETOKYNHE KOMETEHIUjE jaBHOT TY>KHJIAIITBA U jeUHH ,,[IpaBU‘
TY>KuJall, 10K Cy CBU JIPYTH ,,Cyporar® Ty>HOLM Ca KPEHUM KalnaluuTeTOM. Y TakBOM CHCTEMY,
YKOJIMKO HE [TOCTOj€ jaCHe rapaHL|je HE3aBUCHOCTH U 3aLUTHTE O MOJUTHYKOT YTHUIIaja, [IOCTOjH
00ja3aH Ja jaBHM TyXMJAll MOXE [a HMa YJOry MNpOBOAHHMKA BOJbE Biiajajyhie MoauTHUKe
BehuHe.

4. PagHu Tekcer amMmanaMan XV

Oo0zo6oprocm

Bpxosuu jaBuu Tyxwunan Cpbuje pykooau BpxoBHum jaBHUM TyxuiamitBom Cpbuje u 3a paj
JaBHOT Ty>MJalITaBa U cBOj paz oarorapa HapoaHoj cKynuTHHM.

JaBHM Ty>KHOLM OCTaNMX jaBHUX Ty KMJIALITaBa OJroBapajy 3a pajl jaBHOT TY)KHJIAIITBA U 3a CBOj
pan BpxoBHom jaBHOM Tyxuouy CpOuje, a jaBHH TYXKHMOLM HHXKHX jaBHUX TY)KHMJAIITaBa U
JaBHUM TY>KHOLIMMA HEMOCPEAHO BULIMX jaBHUX TYKMUJIALITABA.

3aMEHMLM JaBHUX TyXUJaLa 0JroBapajy 3a CBOj pajl jaBHOM TY)KHOLLY.

OBuM aMaHIMaHOM 3aMemyje ce unaH 154. Ycrasa Peny6nuke Cp6uje.

Komenmap

Cr.1. Hepocnenan je, jep BJT - cXonHO NMpeTXOQHOM uliaHy, BPLUKM HAJJIEXHOCT jaBHOT
TYXHJAIUTBA Yy LIEJIOCTH, a CXOJHO OBOM CTaBy, OH/OHa camo pykoBoad BJT, kao HajBuIIMM
jaBHuM TyxunawtBoM. Ca Apyre cTpaHe, U3 amaHaMmaHa 16 mpousunasu Ja (QpyHKIHM]y jaBHOD
TY)KMJIAIITBA BPLIM jaBHU TYXKMNall. PagHU TEKCT je HENOCHENaH Y MOjMOBHMA HAIEXKHOCTH
JaBHOT TyXHMJAIUTBA, BplUeHa (QYHKLUMjE jaBHOT TYXHJALITBA M pPYyKOBOhEma jaBHUM
TyxunamrBoM. Haume, cxonHo mpemnoxeHuM peuiersuma BJT BpuiM HaajeXHOCT jaBHOT
TY>KMJIAIUTBA U TO CaMO PyKOBOAENM HajBHLIMM TYXXWJIAIUITBOM, alld 3aTO HE BpUIU (YHKLH]Y
JaBHOT TyXWJaIITBa - QyHKUH]Y BpIIE CBU JPYTH jaBHU TYXHOLIH.

PagHu TekcT je mpomycTuo Aa fedUHHULIE rapaHidje He3aBUCHOCTH/camocTanHocTu BJT
O/l 3aKOHOJABHE WJIM M3BPIUHE BJACTU Yy Bplewy (yHKuMje (QyHKLUHUOHANIHE HE3aBUCHOCTH).
BeHewLujaHcka KOMHCH]ja ce y TOrJIey HaBeIEHOT M3jaCHU/Ia MULIL/BEHHEM

. Huje neonxoono oa Ycmase cadpoicu oemamte o0pedbe y e3u ca jagnum myxcunauwmeom. Cee
wmo je nompe6bro 6u buno:

- 2apanyyja He3a6uUCHOCMU 2eHepannoz myosicuoya Penybnuxe y spuery rwezoeux gynxkyuja;

- HAQYUH Fbe2co602 UMeHo8Aara,

- HaYUH NpecmanKa rezose Qynrxyuje

It would not be essential to set out in the Constitution detailed provisions regarding public prosecution. All that
would be required would be:

- A guarantee of the independence of the general prosecutor of the Republic in the performance of his functions;

- The method of his appointment;

-The method of his removal from office.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic, chapter 11,
p.6

19 Bumu cranjgapa y omHOCY Ha nuTare Xujepapxuje — npecyna Kolevi v. Bulgaria
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Takole, cMaTpamo na ¢opmynauuja ,,3a cBOj paa oaroapa HapomHoj ckymuTHHU® Huje
aJIeKBaTHa, jep 6 TO 3Ha4YMIIO Ja nocToju MoryhHocT aa oarosopuoct BJT Moxe na mouuBa Ha
MOJMTUYKAM M CTPaHaYKMM pasio3uMa, KOjU y [apilaMeHTy OOHYHO MpeTexy Haj
nMpodECUOHATHUM U CTPYYHUM. YBohermeM nmonuTudke oaropoproctu BJT, kao Bpxa TyKuauke
Xujepapxuje, MOCPEIHO C€ YBOAU MOJUTHYKA OJTFOBOPHOCT jaBHOT TYyXWiamTsa. llurame
OJrOBOPHOCTH MapJaMeHTy je BPJIO CJIOXKEHO U OHO Mopa Ja 00e36equ rapaHluje 3alUTUTE Of
TOJIMTU3ALM]€ U O] OArOBOPHOCTH 3a MOCTYIAmE U OJUTy4YUBALE Y [OjeJHHAYHUM TpeIMETHMA:

35 OdzoeopHocm napaavernmy |y nojedunatmww myotCuna4Kum cnyl{ajeewwa mpe5a 6umu
uckwyyena

[A]ccountability to Parliament in individual cases of prosecution or non-prosecution should be ruled out.”
CDL-4D(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part II -
the Prosecution Service, §42

[A]ccountability to Parliament in individual cases of prosecution or non-prosecution should be ruled out. In case
the accountability leads to a dismissal procedure, a fair hearing should be guaranteed.

CDL-4D(2017)013, Opinion on the draft revised Constitution of Georgia, $§82

Cr.2. 3agpxaBa ce COBJETCKM CHCTEM KpyTe XHjepapxuje Koju je mpeBasubeH u
HeroxobaH Ja ce CynpoTcTaBd Kopymuuju. Ca Apyre CTpaHe, OBaKaB CHCTEM Y KOME Ce CBAaKH
HIDKH OCJIaEba Ha OrOBOPHOCT BHILET Y XHjePapXHUjH, @ HajBUILU HA OJTOBOPHOCT MOJIUTHLH, je
HeaJleKBaTaH 3a pa3BOj BPEJHOCTH WHTErPUTETA Kao jeHOT OJ EBPONCKMX CTaHAApAa Y
npasocyhy.?’ TToacehamo na npecyny ECJBIT Kolevi v. Bulgaria®'. y xojoj ce pasmatpa nurare
HE3aBUCHOCTH/CaMOCTAHOCTU Tyxunaua — Cya HABOIH 1a Cy HEONXOJHE rapaHuyje, OJHOCHO
3aIUTHTHE MEPE, KAO WITO Cy rapaHiuje obesbehema QyHKUMOHANIHE HE3aBUCHOCTH TYXKUJIALQ,
HE Camo 01 CTIOJBAIIILUX yTULA]a, Beh U 0] MHTEpHE XHjepapXuje.

Cr.3. —Takolhe, YcraB 3aipkaBa 3aMEHHUKE JaBHUX TYXMala, HaKo Ce pagd O PENTUKTY

COBjeTCKOr ypeherma Koju je y BehUHM HCTOUHO €BPOICKHX 3eMasba YKHHYT. Jlakiie, 3aapikaBa ce
CTPOro MOHOKPATCKO ypeljere jaBHOr Ty Ku1amTpa. >

5. Pagau TekeTr amanamal X VI

Jasnu mysicuoyu u 3ameHuyu jasHux mymxcunaya

OYHKIH]Y jaBHOT TYXXHJIAIITBA BPIUH jaBHU TYXKHUJIAL.

3aMEHHK jaBHOI TYXMOLA 3aMElyje jaBHOI TYXHMOL@ TpPU BpLICHY TYyXWIauke (QyHKUHje U
JyXaH je J1a MOoCTyra Mo BeroBUM YIyTCTBUMA.

OBuM amaHIMaHOM 3aMemyje ce unaH 155. YcraBa Peny6nuke Cp6uje.

Komenmap
Cr.1. Tekcr je HemocnenaH. Huje jacHa pasnuka usmel)y Bpluera HaIIeKHOCTH U

Bpuiera pynkuuje. Tako, BJT Bpiiy HamnexHOCT, a jaBHH Tyxwunal BpIH (QyHUKHUjY jaBHOT
TY>KUJIAIITBA.

20 ycTo
2 Kolevi v. Bulgaria, no. 1108/02, 05/02/2010, § 142.
22 O 3aMeHHMLMMA JaBHOT TY>KHOL[a BUAETH BHILE y KOMEHTApPHHA HA aMaHAMaH 16.
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Cr.2. 3ameHMK jaBHOTI Ty)XHoLa je AedHHHUCAH, HE Kao HocHial (yHKUHje jaBHOT
TYXKUIAlITBa, Beh caM0 Kao HEKO KO 3aMEbYyje jaBHOT TYXHOL@A, OJHOCHO JENYje Y HEroBO UME.
Jlakiie, 3aMeHMK jaBHOT TY>KHOLIA CBOjy (DYHKLIHjy U3BOIH U3 QYHKIIM]E jaBHOT TyxKHoUa. Y TOM
CMHCIy, 3aMEHHK JaBHOT Ty>KHOLIa HHje OPUTMHEPHU HOCHUIIALl JaBHOTYXUIayke GpyHKuuje, Beh
Cy TO CaMO jaBHM TY>XKHOLM. 3aMEHHK jaBHOT TYXHOL, 0€3 OpUTHHEPHE jaBHOTY>KHMJIAuKe
byHKUMje, MOCTaje, HUINTA BHUILIE HEr0 OOWYHHM jABHU CIY)XKOEHHK-YMHOBHUK Ca HHCKHM
CTEMEHOM OJrOBOPHOCTH 3a CBOje OAJyKE. Y3 YHIEHHLY Ja 3aMEHHMK jaBHOT TYXMOLQA,
MPEUIOKEHUM pelIeleM O KoMme he kacHUje OUTH peud, ryOM M CaMOCTaJHOCT, ajld H
KPUBMYHOINPABHU UMYHMTET, M10CTaje jacHa UJeja 0 Kpeuparmwy YHHOBHHUUYKOT TyuiawmTsa. Tako
3aMMUIBEHO TY)KUJIAIITBO Hehie OUTH COcOOHO a ce CYMpOTCTaBU KOPYIILIU|U, HUTH OHUJI0 KOM
CIIOXKEHMjeM OONMKY KpuMHHana. Takolje, YMHOBHHMYKO TYKMJIAIITBO HHje MOJOOHO Tie 3a
M3rpajilby MHTErPUTETA, Kao HEOMXOJHOr eJieMEHTa BiajaBuHe MpaBa. Huje jacHo u3 Kor
pasjora je 3ajp)xaH npeBasuheHH KOHLENT 3aMEHHKA jaBHOT TYXKHOLA, KOJU KOHLENT je
HamymreH y Behunu cuctema. [IpeanoxxeHa kpyta cyGopauHauuja He MpeICcTaBba CaBpEMEHH
€BpONCKU TpeHA. EBpoOmncko cxBarame XHjepapxuje y TYXHIAWITBY 3HATHO MpeBa3uiiasu
NpeaIoKEeHU MO

» Y 006po ouszajnupanoj xujepapxuju mema mecma 3a noomykny 6upoxpamujy. Ceu unanoeu
cryoicbe jasnoz myocunawimea mpeba oa ocehajy 00zoeoprocm 3a ceéoje 0dnyke u da umajy
cnocobrocm npedy3umarsa UHUYUjamuee HeOnxoOHe 3a 06a6/barbe HUXOB02 KOHKDENHO2 nocid
a well designed hierarchy, with no place for insidious bureaucracy, in which all members of the Public Prosecution

service should feel responsible for their own decisions and capable of taking the initiatives needed to do their
particular job (see also paragraphs 9 and 10 on this point);

The Role of Public Prosecutors in the Criminal justice System rec (2000)19 COUNCILE OF EUROPE ,
36.

O xujepapxuju y jaBHOM TYXHJAIITBY M3jallbaBaia ce BeHeuujaHcka KomucHja
yrno3opaBajyhu Ha OaCHOCT KPYTHX XUjepapXHjCKUX HHCTPYKIIUja:

» Y myocunawmey mopa ce ocuzypamu aymouomuja. Tyscuoyu ce e cmejy nodepenymu
CMpPO2UM XUJepapXUujcKum ynymcmeuma 0e3 uKakeoe OUCKpeyuoHoz npaea u mpeba oa 6yoy y
no3uyUju 0a He NPUMERLYJy YHYIMCMmea Koja cy y CynpoOmHOCIU Ca 3AKOHOM.

[.-.] Ilpucmpacnocm jasmoz myoicunawmea mooice 0ogecmu 00 HENPAGUNHOZ 20Fbersd, UNU
CeNeKMuUGBHO2 KPUBUYHO2 201berba, NOCEOHO y UMe OHUX KOju Ccy ONucKy uny cy y 6ausunu enacmu.
To 6u yzposuno umniemeHmayujy npagHoez CUCMEMA U NPeOCmA6Ha ONACHOCH 3a 61A0AGUHY
npasa. Jasnwa nepyenyuja je 00 CYWMUHCKOZ 3HAYAja 3a UOeHMUQUKOSArbe MAaKee
npucmpactnocmu. *

Autonomy must also be ensured inside the prosecution service. Prosecutors must not be submitted to strict
hierarchical instructions without any discretion, and should be in a position not to apply instructions contradicting
the law.

[...] Bias on the part of public prosecution services could lead to improper prosecution, or to selective prosecution,
in particular on behalf of those in, or close to, power. This would jeopardise the implementation of the legal system

and is therefore a danger to the Rule of Law. Public perception is essential in identifying such a bias.”
CDL-AD(2016)007, Rule of Law Checklist, §§91, 92 and 95 CDL-PI(2015)001 - 34 -
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O nuramy xujepapxuje uzjammanao ce 1 GRECO onpenessyjyhu ce 3a MeKumu 061Uk
XHjepapxuje KOjH rapaHTyje KOHCYNTaTUBHH U erajliTapHu [PUCTYII, K0 M rapaHLuje 3allTHTE Y
OJIHOCY Ha JiaTa yMyTCTBa:

» Hesasucnocm (unu aymowomuja) mysicuoya pasnuxyje ce 00 mezasucnocmu cyouja 3602
UHMepHe Xujepapxujcke Ccmpykmype mydlCUulauimedq, Koja O0O0amHO U3NAJce MYylCUoye
ynymemeuma euwiux myocunaya. Mehymum, wunu ce 0a nocmoju mpeHO k00 unaHoed
Casema Eepone npema modenuma Koju ce 3acHUSQ]y HA KOHCYIMAMUGHUM U e2aNUMApHUM
NPUCIMynumMa y CMpYKmypu mydlCUlauimeda u O2panu4asqjy u pecynuuLy epcme ynymcmaed
koja ce mo2y uzoamu. Taxole ce paseujajy mnpasnu nexkoéu y 6e3u ca HeNeanHUM

ynymcmeuma. “

The independence (or autonomy) of prosecutors differs from the independence of judges due to the internal
hierarchical structure of the prosecutor office which further subjects individual prosecutors to instructions by
higher prosecutors. However there appears to be a trend within CoE members towards models based on
consultative and egalitarian approaches within the prosecutor office’s structure and to limit and regulate the
types of instructions that can be issued. Remedies are also being developed in respect of illegal instructions.

The position expressed by GRECO in respect of the instructions is that they are in line with the CoE standards
but nevertheless represent a risk of a strict understanding of the hierarchical system: the key goal of instructions
should be ensuring consistency in the application of the law.

[IpemnoxeHo pelieme npemMa KOM je 3aMEHHK jaBHOT TYXHOLA HyXaH Ja MOCTyMa Mo
YIyTCTBMMA jaBHOI Ty>KMoua y cympoTHoctd ca Ttaykom 10. Ilpemopyke 19 Kommurera
muHuctapa CE 0 yino3u jaBHOT Ty>KMAIITBA Yy KPUBHYHOINPABHOM CHMCTEMy Koja mpeipuba
MPOMUCHBAE MPOLEAYPE MO KOjoj TY>KMall MOXKE Ja TPaxku Aa Oyle 3aMemeH y NpeaMeTy,
YKOJIMKO CMaTpa Ja je YNMyTCTBO KOje My je JaTO HE3aKOHHTO WM je MPOTHUBHO HEroBOj
caBecti.” Jlakie, Mehynapoauu craunapau npeasuljajy GyHKIHOHATHY HE3aBHHOCT Ty)XHUJaua,
HE caMO OJ1 U3BPIIHE U 3aKOHOJABHE BJIacTH, Beh U o1 UHTepHE XHujepapxuje. Mnak, MUILbERma
CMO J]a HaBeleHa oJpenda He MpeACTaBsba yCTaBHY, Beli 3aKOHCKY MaTepujy W Ja je y 3aKOHy
MOTPeOHO MPELU3HO pa3paJuTU HAYUH JaBarba YIyTCTaBa WM [apaHLMje 3alITUTE OJ H-HUXOBE
3noynotpebe. Takohe, cMaTpamo fa je MOTpPeOHO M HANOMEHYTH & CE HM y KOM Cilyyajy He
MOXE pajuTH O TMOjeJMHAYHAM YIyTCTBUMA 3aMEHHUKY jaBHOT TyXuoua — 3a pajg y
MOjeAMHAYHUM MpeaMeTHMa. YIyTcTBa Mory 6utd camo omwTa. O ToMe ce H3jallraBana
Benenujancka komucuja u GRECO:

,,Hpaeo wdaearba ynymcmea Huadcem myorcuoyy 00HOCU ce camo Ha onuwima ynymcmeda, anu He
0asarbe KOHKpemHux ynymemaea kaxo ce basumu oopehenum cayuajem. [...] Taxeo ozpanuuerse
mpeba jacuo oegunucamu y 3akony."

“[...] [T]he power to give instructions [to a junior prosecutor] extended only to general instructions but not to
giving instructions how to deal with particular cases. [...] Such a limitation should be clearly spelled out in the
Law.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, §19

.Y oxeupy eeanyayuje oxowuame 00 cmpane GRECO y npunyuny je npusnama
NpuxeamasUe0CH Ynymemaea, ceée 00k nocmoje 0060/mHe 2apanyuje 3a mpanCcRapenmHoCH u
Henpucmpacrocm. Hnax, uspagicen je CHAdICaH He2amuean cmae y 0OHOCY HA UHOUEUOYATHO
ynymemeo. (00K ce onuima ynymcmea 00360/6a64jy), NOUMO je NOCMANo 0Yu2nedHo 0d Cy ce

3 Ucro, Tauka 10
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NojeouUHauHa ynymcmed y2enasHoM KOPUCIULA YRPAGBO Y NONUIMUYKY OCEM/bUSUM CLyHajesuma

Kako bu ce epuiuo ymuyaj Ha nocmynax. “

More recently in its 1V evaluation round the GRECO, while in principle acknowledging their admissibility as
long as there were sufficient guarantees of transparency and impartiality, expressed a strong negative view of
individual instruction. (While allowing general instructions) as it became evident that they have been mostly
used exactly in politically sensitive cases to exert influence on the proceedings.

6. Paguu texker amanaman XVII

H360p Bpxoenoz jagnoe myscuoya Cpbuje
U jagHux myosicunaya

BpxosHor jaBHor Tyxuoua Cpbuje 6upa Hapomna ckymiuTHHa, Ha NET FOAMHA, HA MPELIOr
Bucokor caBera Tyxuiaua, Mocjie OKOHYaHOr jaBHOI KOHKYypca, [JIaCOBUMA TPH METHHE CBHX
HapOJHUX MOCJaHUKa, & aKo Tako He Oyne u3abpaH, OH ce y HapeIHHX JeceT JaHa Gupa
rjlacoBUMa MeT JEBETMHA CBUX HAPOAHHUX IOCIAaHHMKA, MHAYe ce M300pHHU IMOCTYMaK [OHaBJba
nocne 15 nana.

Hcro nuue He Moxe OMTH NOHOBO G1paHo 3a BpxoBHor jaBHor Tyxwuona Cpouje.

JaBHe TyxuoLe 6upa Bucoku caBer Tyxunaua, Ha MeT roJUHA.

BpxoBuu jaBuu Tyxunan Cpbuje u jaBHH TyXKHOLM KOju OyAy paspelueHd octajy Ha QyHKUHUjU
3aMEHMKa jJaBHOT TY>KHOLIA Y jJABHOM TYXUJIAIITBY KOJUM CY PYKOBOIHIIH.

[Ipotus omnyke o npectanky GyHkuuje BpxoBHu jaBHU Tyxuian CpOuje U jaBHU Ty)KUIal UMa
MpaBo Ha Xandy YCcTaBHOM CyAy, KOja HCKJbYdyje MPaBO Ha yCTaBHY XKaoy.

OBuM amanMaHOM 3aMemyje ce unaH 156. Ycerasa Peny6nuke Cp6uje.

Komenmap
Cr.1. mornenatu koMeHTap o HauuHy u36opa y Ckymuuruuu. KomeHTap ce ogHOCH Ha

omnpaBJaHoCT KBanvduKoBaHE BehHHE Kao H3BOpa HNEMOKPATCKOT JIETUTUMUTETA, KA0 M Ha
MUTake MeXaHW3Ma CrpeyaBama Onokane. HoMoTeXHUYKH je HemomycTHBO na ce oipenba o
Ha4yMHy M300pa M0jaBJbyje Ha BULIE O] jeTHOT MeCTa y YCTaBy.

YV opuocy Ha mpemior ga mangat BJT Tpaje 5 romuna, cmatpamo ma mpemior
MPE/ICTaB/ba HEMOTPeOaH PU3MK OJ] MONUTH3alHMje GyHKIHU]e, jep je Mepro UCYBHIIE KPaTaK U
CKOpO Ce [MOKJama ca MNepuojoM Tpajama Biajge. Takole, mpemnor je y CYNpOTHOCTH ca
MUILUBEHMMa BeHelrjaHcke KoMUcHje:

» dnan 122 Yemasa mpeba usmenumu xaxo 6u ce 06e36eduo Oyscu manoam o0 nem 200uUHA U
mpeba UCK/bYdUmU NOHOBHU u300p, KAKO Ou 3aumumuny ocobe Koje Cy uMeHoéawe 3d
2enepannoe myosicuoya od nonumuykoe ymuyaja.

“[...] Article 122 of the Constitution should be amended to provide for a longer mandate than the current five years
and should exclude re-election in order to protect persons appointed as Prosecutor General from political
influence.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §117

»IIpeonooicen je ceOMO200UWIFU MAHOAM 2EHEPANHOZ MYIACUOYA, YMECHO CAOAUIFUX Nem
2o0una. Tako ce yknara 3sHauajua npemrba He3AGUCHOCIMU, NOWMO je cedam 200UHA O0GOHHO
Oye nepuod Koju npeeasunasu manoam buno Koje enaoe unu npedceOnuxa, maxohe uckmyyyjyhu
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nonoeno umenosamwe. 060 Oaje egexam zewmepanHoj npenopyyu Beneyujancke xomucuje o

Manoamy 2eHepanuoe myoicuoya."

“[...] [T]he proposed seven year term of the Prosecutor General rather than the current five years is to be
welcomed as this is both a sufficiently long period that goes beyond the term of any one government or of the
President, and it also removes a significant threat to independence by excluding re-appointment. This gives effect to
the Venice Commission's general recommendation concerning the term of office for a Prosecutor General.”
CDL-4D(2015)005, Joint Opinion on the draft Law on the Prosecution Service of the Republic of Moldova, $89

WHa 6u unemumyyuja 6una y cknady ca cmanoapouma Casema Eepone, cenepannu myswcunay ou
mpebano 0a 6yde UMEHOBAH HA CAMO jeOaH MaHoam, 3SHAMHO OyJce 00 nem 200uHa ulu 00
nensuonucaroa. OcHog 3a paspeuierve (036UbHA KpuieRa 3aKkoHa) mpeba 0a 6yde Oeunucan y
yemasgy."

“[...] for the institution to be in line with Council of Europe standards, the Prosecutor General should be appointed
for a single term, either considerably longer than five years or until retirement. The grounds for dismissal (serious
violations of the law) should be laid down in the constitution.”

CDL-4D(2015)026, Opinion on the Amendments to the Constitution of Ukraine regarding the Judiciary as proposed
by the Working Group of the Constitutional Commission in July 2015, §41

Cr.2. [TpeaioxeHo je na UCTo aulie He Moxke OUTH MOHOBO GMpaHo 3a BpxoBHOr jaBHOT
tyxuoua CpbOuje. V3 HaBeieHOT POU3UIIA3H Ja, CYTIPOTHO TOME, 32 jaBHOT TY>KMOLA JEHO JIMLE
MO>Ke GUTH OMpaHo BHLIE MyTa. MULUBEHa CMO JIa je HaBEeAEHO Pellere JIole U Ja O jayamy
(GYHKUMOHATIHE CaMOCTaJIHOCTH jaBHOT TYXMJIALITBA JOMpPUHENO YNpPaBO CIPEYaBABE jENHOT
Ty)XHOLa 12 uMa Buile mannata. CripeyaBameM CTBapama ,,IPopecoHaTHuX medopa“ cMambUo
O ce yTHILIAj MOJUTHKE Ha FIHUXOB Pajl, a TUME U Ha paj] 3aMEHHKA JaBHUX Ty>KUJIaLia.

CraB 4. Y cBakoM ciyuajy, oBa oapenda He 3aciyxyje HHBO YCTaBHE MaTepuje.
Ognpenba je Takohje HeNOBOJBHO jacHa. Moxke Ha ce Tymay, IUTO CBAaKako HHje Ouna Hamepa
ayTopa, [a OHaj jaBHU TYXHJAl KOju Oyne M3BPLIMO KPUBHYHO JeN0 (pasiior 3a pa3spelleHe)
HaCTaB/ba Ja BpIIK (YHKUH]y KaO 3aMEHHMK jaBHOT TYXHOL[d, a OHA] jaBHHU TY)XXMIJALl KOME j€
npecrana ¢yHkuuja 300or ucTeka MaHAaTa (a HHUje paspeleH 300r, HIp. KPUBUYHOT [E€ja) HE
MOXXE [la HACTaBM Ja BpUIM (QYHKIM]y Kao 3aMEHMK jaBHOI Tyxuoua. Pagu ce, 6e3 cymme, 0
Oecmucnuuy. Takohe, OUMrIeHOM OMALIKOM, MPOMYIITEHO j€& PeryJucame CHUTyalHuje Yy Kojoj
jaBHHU TyXwWial Ha Ty QyHKUMjy HONIa3y M3 XUjepapXUjCKU BHLIET TyxujamTsa. CXOIHO OBOM
pellery, HAKOH MUCTeKa MaHaTa, OH He OM MOrao Ja ce BpaTH 3a 3aMEHHKa jaBHOT TY)XHOL@A Y
XHjepepXHjCKHU BHILE TYXUJIALITBO I€ j€ MPETXOJHO OHO 3aMEHHK.

CraB 5. — HUje ycTaBHa MaTepuja

7. Panuu Teket amanaman X VIII

Cmannocm @yHKyuje 3aMeHuUKa jagnoz myscuoya

npemewmaj u npugpemeno ynyhusarbe 3ameHuUKa jasHoz mysicuoya

@yHKIMja 3aMEHHKA jaBHOT TY)XXHOL@ Tpaje Of H300pa 3a 3aMEHHMKa jaBHOT TYXHOLA HOK
3aMEHHUK jaBHOT TYXHMOLAa HE HAaBPILIU PaJHH BeK.

[Ipe Tora 3aMeHHMKY jaBHOT Ty>HoLa IpecTaje (QyHKLHja akO caM TO 3aTPaXKd, aKo I[OCTaHe
TpajHO HecrnocobaH 3a (QYHKLH]y 3aMEHHKA jJaBHOT TYXKHMOLA UK aKo Oyle pa3pelleH.
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3a 3aMEHHMKA jaBHOT TY)XHOLIA Y HAjHIDKUM jaBHUM TYXHIIAIITBUMA MOXKe OUTH M3abpaHo camo
JIMLE KOje je OKOHYano mocebHy oOyKy y MHCTHTYLHjU 3a 00yKy y mnpaBocyl)y oCHOBaHOj
3aKOHOM.

3aMeHHUK jaBHOT Ty)KHOLIa CE pa3pellaBa ako Oyze ocylhjeH 3a KpUBHYHO JIEN0 Ha Ka3Hy 3aTBOpa
WM 32 KQXEUBO OEN0 KOjé ra UAHU HEJOCTOjHUM (YHKLMje 3aMEHHMKa jaBHOT TYXHOL@A, aKo
HECTPyYyHO BpIIM (YHKLUHMjY 3aMEHHKa jaBHOT TyXUOLA WM aKo My 6yﬂe U3peueHa
JUCLUIUIMHCKA Mepa MpecTaHka GyHKUHUje 3aMeHHKa _]aBHOI‘ TYXKHOLA.

[IpotuB omnyke o npectaHKy (QyHKLMjE 3aMEHHMK jaBHOI TYXHMOL@ MMa [paBO Ha Kaily
VYcraBHOM Cynly, KOja HCKJbyUyj€ PaBO Ha YCTaBHY kajoly.

3aMEHHUK jaBHOT TYXMOL[a MOXe OUTH MPEMEIITEH UK [POTUB CBOj€ BOJBE NMPUBPEMEHO yryheH
y APYTo jaBHO TY>KHJIALITBO 0J1ykoM BpxoBHor jaBHor Tyxuoua Cpbuje, y ckiiasy ca 3aKOHOM.
OBuM amanzMaHOM 3aMmemyje ce wiaH 157. Ycraa Peny6nuke Cp6uje.

Komenmap
Cr.1. — noMumse ce npBU MyT QyHKLHK]ja 3aMEHHKA jaBHOT TYXHOLA, HAKO j& PETXOIHO Y

amaHaMaHy 16 U3pUYTHO peueHo Ja GyHKIUH]y jaBHOT TY)KHJIALITBA BPLIK jaBHHU TYXHKJAL, KOra
3aMEHHMLM caMo 3aMmemyjy. Jlakne, nmpemMa amaHaMaHy 16 — 3aMEHHK jaBHOT TyKHOLA HeMma
opuruHepHy QyHKUHjy, Beh camMo JepuBaTHBHY, a CXOJHO OBOM aMaHIMaHy — 3aMEHHUK jaBHOT
TyXHOLA [0CTaje HocUall opuruHapHe ¢yHkuuje. Mako moxaa nenyje HeOuTHO U 30ymbyjyhe,
MHIIL/BERA CMO [1a j& HEOMXO/HO jaCHO YPEIUTH KO je CBE HOCHUJIALl jaBHOTY)XHUIIAYKe QyHKIH]E,
JEp U3 TeKCTa aMaHMaHa MPOH3UIa3y Ja QyHKIHMjy jaBHOT TY)KHJIAIITBA He BPIIK YaK Hu BJT —
OH/OHa BPIUM HAJJIEXKHOCT jaBHOT TY)KHJIAIUTBA M YIPaB/ba BPXOBHUM jaBHUM TY>KMJIALITBOM.
OBo nuTame MOXxe OMTH M OJI NPAKTHYHOT 3HAYaja — [ITa ce AellaBa Kajia jaBHO TYXXHIIALITBO, y
HEKOM IEePUOy, OCTaHe O€3 jaBHOT TY>KHMOL@, HIIP. YClIe CMPTH Tyxuoua. la iu y ToM ciyyajy,
a mpe u300pa HOBOI TYXMOLA, 3aMEHHLH jaBHOT TY)XHOLIAa MOTY [a BpILUE jaBHOTY)XHJIAUKY

hyHKuunjy?

Cr.3. npensubha ce pa je 3aBpuieHa o0yKka y WMHCTUTYLHMjU 3a 00yKy y mpaBocyhy
MpeayciioB 3a W300p 3a 3aMEHMKA JaBHOT TYXKHOLA y HajHH)KEM jaBHOM TY)XuiawTey. Jlakie,
Npou3uniasy Aa je BHCOKH caBeT Tykuiaua y CBOM OJUIy4YHBamy Be3aH MPETXOMHOM OIyKOM
UHCTUTYyLMje 3a 00yKy y npaBocyhy (OIJIykoM O mpujeMy W 3aBpuieTKy oOyke), a na Ta
MHCTUTYLIja HEMa HMjeAHY rapaHLMjy HE3aBUCHOCTH OJ U3BpIIHE M 3aKOHOJABHE BJIACTH.
Haxie, Teno koM YcTaB MMa TEHAEHLHMjy Ja Ja CaMOCTaJHOCT, BE3aHO je MPETXOJHUM
O/UTy4YMBAaKkEM HMHCTUTYLMjE KOja HMje CaMOCTalHa HU He3aBUCHA. [Ipemior 6w MoXaa MMao
CMHCJIa YKOJIMKO OM TakBa MHCTUTyLHja Ouila MOCTaB/beHa Kao pajgHO Teno Bucokor caserta
cyncrea u BCT.

V cBakoM cily4ajy, HE paji C€ O YCTaBHO] MaTepUji U K/bYYHO j& MUTAmke — 3allTO Ce
OBaKBa MHCTHUTYILIMja yBOAU y YcTaB. Y OpojHHM 3eMJbama 00pa3oBHE HHCTUTYIIM]e Y paBocyhy
NOCTOje, alM He MpeJCTaBsbajy YCTaBHY KaTeropujy, Beh 3aKOHCKy, a HErie U MOA3aKOHCKY
MaTepHjy caipxaHy y oJJlyKaMa IpaBOCyAHHMX caBera. [locToju 6ojasan ma ce Opeko oBe
YCTaHOBE YCIIOCTaB/ba JUPEKTHA KOHTpOJa yinacka y mpaBocyje M THME JOAaTHO ciabu
nosuuuja BCC u BCT koju cymruHcky Hehe umatu MoryhiHocT uz6opa, Beh camo notephuparma
NPETXOJHE OJJIyKe MHCTHTyUMje 3a obpa3oBame. MUHHCTapCTBO MpaBie je Mpemsior
obpaznoxuno taukom 7 Ilpenopyke 19 Komutera munucrapa CE u3 koje mpousunasu ja je
o0yka mpaBO M OyXHOCT Tyxunaua. L[i/b HaBeneHe mpernopyke je jauame KBAJIMTETA paja.
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Mebytum, ykonuko je HaBemeHO 3amcra Ouia MHTEHILHMja ayTopa pamHOr TEKCTa, OHAAa Ce
MOCTaB/ba MHTaE M3 KOT pasjiora Huje neduHucaHa obaBe3Ha OOyKa, HAKOH CTyMama Ha
(yHKuMjy, unu o obaBe3Ha 06yKa y Cilyyajy HanmpeIOBarsa, OAHOCHO, OMIITE npaso U obaBesa
HOCHMJTalla MPaBOCAYHUX (GyHKUM]a ia ce CTpy4HO ycaBpuasajy. Takobe, 3auyhyjyhe je na pamuu
TEKCT [OMUEE HABEICHH MPE/YCIIOB, a fa He MOMHUILE, HIIp. Ja Cyauja/Tyxunai tpeba na 6yne
MPaBHUK U J]a UMa TOJIOXKEH MPaBOCYIHH UCITUT.

Taxkobe, ogpenba je y cympoTHOCTH ca TauKOM 5. UCTe MpenopyKe Koja U3PUYUTO TOBOPH
Jia mocTymak u3bopa, npememnrtaja U yHampelera Mopa OUTH y CKIafy ca MOLITEHHM M
HEMPUCTPACHUM MOCTYIKOM KOjH cripedasa (paBopu3oBame MHTepeca 6umino koje rpyne. Kako y
HallleM CHUCTEMY Jy)XM BPEMEHCKH MEpHOJ MOCTOoje ABe HajBelie rpyne KaHauaaTa — jefHU U3
pelioBa capajHuKa, a APYTU U3 PeloBa JIHLA KOja Cy 3aBpluuia MoyeTHy o6yky Ha [IpaBocyHoj
aKaJeMuju, yBoherse 0OBaKBOT MpaBHIIa y MOCTyNaK W360pa, TUPeKTHO OU (haBOPH30BAIIO CAMO
JelHy rpyIy Ha LITeTy Apyre.

O eenTyanHoM yBohermy MHCTHTYLHjE 32 00yKy y npaBocyly (ITpaBocyame aKagemuje)
y YcraB usjaiirbasana ce U pajHa rpymna Koja je uspaauia Haupt [IpaBHe ananmze yCTaBHOT
OKBHpa 0 npasocyhy y Peny6auu Cp6uju. Jlato je cnenehe Mumuberse:

. Osa padua epyna, nopoicasa cmas xoju je saysena Padua zpyna 3a pegopmucarse u
paseoj Ilpagocyone axademuje npema xojem Ilpasocyona axademuja ne mpeba da nocmane
ycmasna xamezopuja (ceonuya 00 02.04.2014.). Ilpedsuhare Ilpasocyoue axademuje xao
obasesnoz ycnosa 3a npeu uzbop cyouja u jasnux mydcunaya moce bumu cmpamewKy yusm
ocmeapue nocne memese pepopmcke konyenyuje Ilpasocyone axademuje. “**

Cr.6. — mpemnoxeHo pelieme HUje ycTaBHa MaTepuja, Beli 3aKOHCKa marepuja.
Hanomurmemo unak na y HaieMm npaBHOM cucTemy, Beh NyKH HH3 roauHa, HETPEMECTUBOCT
MpeAcTaB/ba AOCTUIHYTH CTaHJapJ HEMOBPEAUBOCTH HOCMNIANA jaBHOTYXHiIauyke (QyHKUHUje U
THM TIpe, HE MOCTOjU Pasior 360r KOr GM e Taj AOCTUTHYTH CTAaHAApA CHIDKABAO. Taxobhe, y
[OJINTU30BAHOM CHCTEMY, IOCTOjU 60jasan 1a 6U ce MexaHH3aM IpEeMEITaja MOrao KOPUCTHTH
Y CBpXe yTHLaja Ha paj U OJIyYHBaE-€ HOCHIAL@ jaBHOTYxuiauke pynkumje. M3 Tauke 5.
IIpenopyke 19 Komurera munucrapa CE npousunasu aa yHanpeheme 1 npemenitaj Tpeba ja ce
TeMeJbe Ha O0jeKTUBHUM M YHANpE/ MO3HATHM KPUTEPUjyMHMa, 3aCHOBAHHM HA CTPYYHOCTH
ucKycTBy?. ONHMCaHH CTaHJApA HE OCTaBlba NPOCTOp 3a TyMauewme Ja MpeMeLITaj MOXKe Ja ce
KOPHCTH Y Ka3HEHe CBpXe.

HMako mumubera Benenujancke KOMHCHje FOBOpe y NpHUIOT UMFGHULM 13 jaBHH
TY)KHOLM HEMajy rapaHTOBaHy HEMPEMECTHBOCT, 3a Pa3iuKy of cyauja, Komucuja je MuLuberma
lla U3BECHE rapaHlyje CUIypHOCTH MIaK Tpeba Aa MOCToje, Ma Makap M y BHAY kanbe. Paguu
TEKCT aMaH/MaHa He JOMyLITa TaKBy MOryhHOCT:

% IpaBHa aHaKM3a yCTaBHOT OKBHpA O MpaBocylhy y Peny6muuu Cpbuju, ctp.5.
https://www.mpravde.gov.rs/files/analiza%20Ustava%20(2).doc

% Council of Europe Committee of Ministers (CM) Recommendation No. 19, 2000, on the role of public
prosecution in the criminal justice system, and Explanatory Memorandum
https://search.coe.int/cm/Pages/result_details.aspx?Object|D=09000016804be55a
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»Ipunyun nenpemecmusocmu oOHocu ce Ha cyouje, a ne Ha mydicuoye. bes obsupa na mo,
myorcuoyu 6u mpebany umamu mozyhnocm oa ce scane Ha obagesne mpancepe.
“[...] The principle of irremovability applies to judges and not to prosecutors. Nonetheless, prosecutors should

have a possibility to appeal against compulsory transfers.”
CDL-4D(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §80

8. Paagnu texct amanaman XIX

Hmynumem u necnojueocm

JaBHM TyXunan ¥ 3aMEHHMK jaBHOT TY)XHOL[A HE MOXE OWTHM MMO3BaH Ha OArOBOPHOCT 3a
MUILUBEEE KOje je Jao WM OJJIyKYy KOjy je IOHEO y BplLIeHy TYyXHIauke QyHKIHU|E, U3y3€B aKo
YYHUHU KPUBUYHO JIEJ10.

DyHKLKMja jaBHOT TY)XHOLA U 3aMEHHKa jaBHOT TY)KHOLA jé HECIOjuBa C JPYrOM jaBHOM HIIH
MPUBATHOM (YHKLHJOM, 3aKOHOM ojJpeheHOM JenaTHOWNy WM IOCIOM WM TMOJUTHYKUM
JETIOBAEM.

OBuM amaHIMaHOM 3aMerbyje ce uiaH 158. Ycerasa Penybnuke Cpbuyje.

Komenmap
Cr. 1. Cmamena je mocrojeha rapanuuja yckor GyHKLHOHAIHOT UMyHHUTeTa. Jlo cana je

0CT0ja0 MMYHHUTET 32 MHULLBEHE U OJUIYKY, U3y3€B aKO je jaBHM TY>KHMJAL/3aMEHUK YYMHHO
KPUBHYHO JieNio — Kpuiere 3akona 00 cmpaue cyouje, jasHoz myscuoya ulu He20602 3amMeHUKd.
Ca npejioKeHHM peLIeHeM, OBO CE MPOIIMpYje Ha CBAKO KPUBUYHO geno. Jlakie, peuere
JOMyINTa Jia TY)KWIal MOXe Ja OAroBapa o IMPUBATHOj TyXOU OKPHBJBEHOT 3a Yepedy jep je
OKPUBJLEHM CMAaTpao Jia je TeKCT M3peKe ONTY)KHUIE KOjy je TyXKMiall Halkcao, YBPEA/bUBE
npupone. Ca mpyre crpane, a nojceharma pand, y HalleM [PaBHOM CHUCTEMY IIOCTOje€ MyHH
(GYHKUMOHATIHK MMYHUTETH Y OJHOCY Ha MHOTE€ KaTeropMje, Tako HIIp., Y OJHOCY Ha CBE
3anociiene y KomucHju 3a xapTuje o BpeAHOCTH (HE CaMO YJIaHOBE).

CympotHo mnpeajiory, BeHenujaHcka KOMMCHMja TOApXKaBa WIMPH  KOHUEMNT
(GYHKIMOHAIHOT U MPOLEAYPaHOT UMYHHUTETA:

,» 3a He3a6UCHOC MYJICUNAYA BAJICHO Je YICUBAFbe HENOBPeOUSOCMI, UAKO Mo He bu mpebano oa
6yde ancorymHo (u3ysemax ce Modice YYUHUMY, HA npumep, y caydajesuma xopynyuje). Kao
wmo je nasedeno y unawy 35.1, nenosepedugocm (OenuMuyHa Wiy NOMAYHA) MYUCUNAYA UMA 3d
yun 0a OonpuHece 3aULMUMY He3AGUCHOCIMU mydicunaya y 0oHoutersy oonyka. Qunu ce oa 4uiaw
35 nokpuea u ynxyuonanne (3Hayajue) uMyHumeme U npoyeoypanHe eapanyuje (cyocky
nenoepeousocm)...Unan 35.3 npumehyje 0a myoscunay He modice bumu 002060par 30 MUULbEFLE
UPAICEHO Y KPUBUYHOM 20FerY U Y NOCMYNKY Y KOM O0onpuHocu npaeou. Hunu ce da oea
00pedba nokpuea Heke acnexkme MYJICULAyKe (QYHKYyUje, KAo HHp. usjaee myocuoya y 6udy
0asara MuuLbera 0a je HeKOo Kpug 3a 3M0YUH, QiU _mume Ce He NOKpUSAd YUmas CheKxmap
0e/106ara_ MyACUNaya y U36puiasarny OYJICHOCIU, KA0 Wimo je Hapehuearee pasHux uCmpagiCHux
padru, npoyedypannux axyuja umo. Qea odpedba 6u mpebana bumu wupoxko gopmynucaua,
KQo Ha npumep, HasoOehu 0a myxcunay YoKuea HenospedusoCm/UMyHumem 3a_3aKOHUME
cnyacbene paorse koje cy npedyseme mMoKOM c80jux OylcHocmu. *
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“It is important for their independence that prosecutors enjoy inviolability, although this should not be absolute (an
exception may be made, for example, in cases of corruption). As stated in Article 35.1, inviolability (partial or full)
of prosecutors is meant to contribute to the protection of prosecutors’ independence in decision-making. Article 35
actually appears to cover both functional (substantial) immunity and procedural guarantees (judicial inviolability).
The restriction on powers of search and seizure in Article 35.2 aimed at protecting the inviolability of a prosecutor
is in principle appropriate. However, the restriction extends only to ‘his/her’ goods, objects, documents or
correspondence rather than what is in his or her possession. This could lead to unjustified interference with the
right to respect for private life under Article 8 of the ECHR and to a breach of the prohibition on self-incrimination
under Article 6(1) as a result of undue emphasis on who has title to the items in question at the time of the search
and seizure. Hence, the inviolability mentioned in Article 35 should cover all items in the prosecutor’s possession.
Article 35.3 notes that a prosecutor ‘cannot be held legally liable for his/her opinion expressed within criminal
prosecution and in the process of contributing to justice’. Whilst this provision appears to cover some aspects of the
prosecutorial function, e.g. statements by the prosecutor that in his/her opinion, a person is guilty of a crime, it does
not cover the entire range of actions undertaken by prosecutors in the fulfilment of their duties, such as ordering
various investigative activities, procedural actions, etc. The provision should be phrased more widely, for example
by stating that the prosecutor enjoys inviolability/immunity for lawful official actions taken in the course of his/her
duties.”

CDL-AD(2015)005, Joint Opinion on the draft Law on the Prosecution Service of the Republic of Moldova, §§110-
112

Cr.2. Onpenba He 3acnmyx<yje ma IMocTaHe ycTaBHa Matepuja. Takobe, oapenba Huje
MOTIIYHO jacaHa, TUM IIPe LITO ce KOPHCTU Ge300anaH mojam ,,puBatHa yHkuuja“. [To3Har je
nojam ,jaBHe (yHKuHMje“, a mojaM mpuBaTHEe (YHKUMje HHUje MOTIYHO jacaH. IIpomucHBare
OBaKBOI 6€300aJIHOT 10jMa y HajBHIIEM IIPABHOM aKTY je MOTEHLIMjalHO OMACHO U OTBapa BpaTa
Ja Cce 3aKOHOM I0J ,,[IpMBATHOM (YHKLUMjOM™ MpPOMHUIIE HAjIUMPU OINCEr pa3IUYUTUX
aKTUBHOCTH, LITO MOXe na Oyae y CymMpOTHOCTH ca JoMahMM NOCTUTHYTHM CTaHAapauma M
eBpOINCKUM craniapauma. [loacehama panu, npaBo Ha yAPYKUBAE j€ OCHOBHO JBYACKO MPABO
¥ OHO MOXe€ OWTH OrpaHMYEHO 3a HOCHOLE MPaBOCYIHUX (GYHKLHMja/Ty>KHOLE Camo y jEIHOM,
MarbeM JIeINy, pajay OuyBama Hauena HeNpUCTPaCHOCTHS.

VKa3yjeMo Ha cTaHjap[ KOjU C€ OJHOCH Ha UMYHWTET jaBHOI TYXHOLA U JO3BOJHEHE
aKTUBHOCTH:

» Tyoicuoyu ne 6u mpebano 0a umajy Kopucmu 00 onuimez umynumema, jep 6u mo Mo2no
Oosecmu 00 Kopynyuje, anu je Heonxo0aH QYHKYUOHAIHU UMYHUmMem 3a paowe Koje cy
uszepuiene y 006poj eepu 1y CKIady ca BUXo8um OYICHOCIUMA.

Hocmoje pasiudumu cmaHdapOu 0 npuxeams/bueocmu yK/abyduearoda dpofcaeHux czzy9/c6eHuKa y
nonumuyxa numarea. Tyoicunay He 6u cmeo Oa epuiu OpcagHe Qynxyuje xoje cy Henpumepene
3a cyouje. Tyocuoyu 6u mpebanu usbehu u oHe jagHe axmugHOCmU Koje cy cykobmewne ¢
NPUHYUNOM FUX06e HenpucmpacHocmu."

Prosecutors should not benefit from a general immunity, which could even lead to corruption, but from functional
immunity for actions carried out in good faith in pursuance of their duties.

There are various standards on the acceptability of involvement of civil servants in political matters. A prosecutor
should not hold other state offices or perform other state functions, which would be found inappropriate for judges.
Prosecutors should avoid public activities that would conflict with the principle of their impartiality.”
CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part II -
the Prosecution Service, §§17, 19, 22, 61-62;

26 Bumu: Council of Europe Committee of Ministers (CM) Recommendation No. 19, 2000, on the role of public
prosecution in the criminal justice system, and Explanatory Memorandum, Tauka 5.
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016804be55a
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See also CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, §§33 and 34

IToncehamo u Ha Tauky 6. [Ipenopyke 19 koja kaxe fa Ty)KHOLK UMajy epeKTUBHO MPaBO HA
YAPYXHUBabe, OKYIUbatbe U ClI0001y u3paxanama’’.

9. Paguu Texkcet amanamvad XX

Bucoxu casem myoswcunaya
Haoneoicnocm Bucokoe cagema myoicunaya

Bucoku caser Tyxunaua je camMocTanaH ApXaBHH OpraH KOjM jeMYM CamMOCTATHOCT jaBHHX
TYXHJIALITaBa TAKO LITO OJULyYyje O MUTamUMa MOJI0Xaja jaBHUX TYXHIAla ¥ 3aMEHHKA jaBHHX
Ty)Kunana opeheHuM Y CTaBoM U 3aKOHOM.

Bucoxku caser Tyxunaua 6upa u paspeiuasa jaBHe Ty)XHOLE, OUpa 3aMEHKKe jaBHUX Ty)XMIala U
OJUTy4yje O MPECTaHKy muxoBe byHKIHMje, npemnaxe HapoaHoj cKymuTrHY U360p U paspelierse
BpxosHor jaBHor Tyxwuoua CpOuje, BpeiHyje pai jaBHMX TyXHIaua M 3aMEHMKA jaBHHUX
TYXHala, MMeHyje M paspeliaBa 4aHOBE MUCLHMIUIMHCKMX oOpraHa, moaHocu HapomaHoj
CKYMIITHHU TOJMIUIM M3BEINTa) O pajy jaBHMX TY)KWNIAIUTaBa, npeijiaxe Bnamu cpeacrtsa 3a
paj jaBHMX TYXMJIAUITaBa y MUTAKMMAa M3 FHECOBE HAJIEXHOCTH U OMIydyje O APYCHM
MUTambUMa noJioxkaja BpxosHor jaBHor Tyxwuoua CpOuje, jaBHUX Ty>KMIala ¥ 3aMEHHKA jaBHUX
Ty>Kunaua oipel)eHUM 3aKOHOM.

OsuM amaHMaHOM 3aMemyje ce wiaH 159. Yerasa Peny6nuke Cp6uje.

Komenmap
Cr.1. Pagnu TeKCT Mema Ha3UB TYXUIIAYKOr caBeTa — ymecTo JlpxkaBHo Behie TY)XHJIaLa,

npepnaxe ce HasuB BCT. Wnak, paguu TekcT objaiumaBa NpUpody OpraHa, Ma ce MpEeLH3HO
HaBOJM Jia ce pajy O APXKaBHOM opraHy. MuIilbema cMO Ja IojaM ,,JpKaBHU“ acolupa Ha
OpraH M3BpLUHE BJACTH, Te je CTOra OBO ojpeherme HemoTpeGHO, TUM Mpe IITO jaBHO
TY>KHJIAIUTBO 3aCTyIa jaBHE HHTEPECE, KOjJU HUCY HYXXHO M MHTEPECH M3BPIIHE BJIACTH.

O oaHocy npkaBHe BIAaCTH M jaBHOT MHTepeca W3jailibaBana ce M BeHelujaHcka
KOMHUCH]a:
. Ipeba npasumu pasnuxy usmelly unmepeca Hocunaya Opokcasne 61acmu u jagHoz unmepeca.
IIpemnocmaexa da cy osa 0ea ucmo, nposejasa kpo3 mHoze egponcke cucmeme. Y udeannom
cayuajy, gyuxkyuje jasnoz unmepeca (Yrwyuyjyhu kpueuuno 2orwerse) He cmejy ce KoMGuHoBamu
Uy Mewamu ca QyHKyujom 3aumume uHmepeca cadauirse é1ade, Unmepeca Opy2ux OPIHCAGHUX
UHCMUmMYyuja, na Yax u unmepeca noaumudxe napmuje.
A distinction needs to be made between the interests of the holders of state power and the public interest. The
assumption that the two are the same runs through quite a number of European systems. Ideally the exercise of

public interest functions (including criminal prosecution) should not be combined or confused with the function of
protecting the interests of the current Government, the interests of other institutions of state or even the interests of

a political party*

%’ The Role of Public Prosecutors in the Criminal justice System rec (2000)19COUNCILE OF EUROPE , Ta4yka 6
2 EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), Report
on European Standards as regards the independence of judicial system, Part Il — The Prosecution service, par 71
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[Ipemioxenum pelueremM cMamyjy ce mocrojehe rapanuuje. Haume, capauirba
HaJUIeXXHOCT 00e30ehuBarba M rapaHTOBara CaMOCTAJHOCTH jJaBHUX TYyXXHMJalUa M 3aMEHHKa
jaBHUX Ty)KWJIala, CHIKAaBa Ce Ha HaJUIeXHOCT jeMU€Ha CaMOCTAIHOCTH jaBHUX TYXHJIALUTaBA
K40 MHCTUTYLMja, TAKO IUTO OJJIydyje O MUTamKMa MOJIOXKAaja jaBHUX TYXKHJala ¥ 3aMEHHKa
jaBuux Tyxunaua. Jakie, BCT Hema Buine o6aBe3y obe3behuBarma U rapaHToBama, Beh Giaxy
ob6aBe3y — jemuersa. Y oaHocy Ha objexat 3amtute BCT, oH je mpeMeluTeH ca jaBHUX TyXHlaua
M 3aMEHMKa jaBHHX TY)XHJala Ha jaBHO TYXHJAIITBO, Kao JpxxaBHM oprad. Jlakie,
CaMOCTaJIHOCT C€ jeMYd 3a jaBHA TYXWiamTBa (MHCTUTYLHMjE), a4 HE M 3a HOCHOLE
jaBHOTY)HMnauke (yHkuuje. CXOOHO OBOM peIIEHY, jaBHU TYXHMOLM M 3aMEHMLM jaBHHUX
Tyxuana rybe caMoCTaIHOCT U rapaHiyje camocTanHocTu. CaMoCTaslHe Cy MHCTUTYLH]E, a HE
¥ OHHU KOjy Bpluie (yHKLH]y TyXKUIauKe MHCTUTYLHMje. YKHUIA CE MEePCOHAHA CaMOCTAIHOCT U
YBOJIM MHCTUTYLIMOHAIHA CAMOCTaJIHOCT.

Hageneno notephyje u neo y kome je HaBeneHo na BCT ommyuyje o monoxajy jaBHUX
TY)XHJala U 3aMEHHMKa jaBHHX TY)XHIala, ald He U O BUXOBOM craTycy. OBoMm onpeadoM ce
notephyje uieja O UYMHOBHHYKOM TY)KHIALITBY, O ueMmy je Beh Ouno peun. Y crporo
XHjepapXHjCKOj OpraHu3alyjHi jaBHOT TY)KHJIAIITBA Yy KOME BJafa MPUHLIKUI MOTYUEEHOCTH U Y
KOM 3aMEHMLM JaBHOT TYXHOLA HHUCY HOCHOLM jaBHOTYXHJauke (yHKLHje, MOXEMO [a
3aK/bYYMMO JIa HHCTHTYIMOHAJIHA CAaMOCTAIHOCT IITHTH CaMO HajBuiuer y xujepapxuju — BJT.
Ca gpyre crpane, HauuH u3bopa BJT oTBapa BpaTa MONMTH3ALUMjU LEJOKYMHOr CHUCTEMA.
Onucane HamnexxHoctd BCT HU Ha KOjU HA4MH HE MOTY JAa 3allITUTE OMJIO KOI TY»KHMOLA U
3aMEHMKa jaBHOr TYXHOL@ OJ TOJIMTUYKOT YTHLAja MM OWIO KOr ApPYror HENpUuMEpeHOTr
yTHLAja, HUTH MOTY MPE/ICTaBJbaTH OKBHP 32 jauare HHTETPUTETA.

Ct.2. je HeHOBOJBHO jacaH M, OOOpPMM [EJIOM, INpEICTaB/ba 3aKOHCKY HIJIM YaK
M0/J3aKOHCKY MaTepHjy. Mnak, ykasahiemMo Ha YUMEECHHLY [a U3 TeKcTa jacHo mpousunasu ga BCT
He BOAM JUCUMIUIMHCKM MocTymnak, Beh na camo O6upa opraHe koju To 4yuHe. OBO NMPaKTUYHO
3HAYM Ja JUCLMUIUIMHCKH TOCTYIAK MOXKE a Ce BOJM MpPEJ OpraHOM KOjU OAPENM 3aKOHOJaBall,
LIITO OTBapa BpaTa W3MeELITama AUCLUIUTMHCKUX opraHa 13 BCT, a TUME U HEI03BOJbEHH YTHULIA]
u moryhuoct 3oynorpebe. Takolje, A€o KOju ce OAHOCH Ha CPEJCTBA 3a paj HHje y CKIaLy ca
AxuuoHnuMm ruiagom 3a Ilormasme 23, Tauka 1.1.4.7.. kojuM je jacHO mpomucaHa 00aBe3a
TpaHcdepa HamexHocTH ca MuHucTapeTBa npaeze Ha JIp>xaBHo Behe Tyxuaua.

10. Paguu Teker aMmanamMaH X X1

Cacmae Bucoxoz cagema myacunaya

BHCOKHM CaBeT TyXuNal[a YMHM je[aHAECT YIAHOBA: YETHPU 3aMEHMKA jaBHUX TY)XMJala Koje
Oupajy jaBHU TYXXHOLM M 3aMEHHLM jaBHUX TY)XHJalLa, MeT UCTaKHYTHX NpaBHHMKa Koje Oupa
Hapoana ckynutiHa, BpxoBHy jaBHH Tyxunal Cpbuje 1 MUHICTap Ha[ylexaH 3a npaBocyhe

Haponna ckynumruHa Gupa ner uiaHoBa Bucokor caBeTa Tyujaua Ha MPEJior HaaIekHOT
onbopa HapojaHe ckymuTHHE MOCIEe OKOHYAHOT jJaBHOI KOHKYpCa rJIaCOBUMA TP TETHHE CBUX
HApOJHUX MOCJaHKMKa, a aKO TaKo He OyAy CBU M3abpaHH, MPEOCTaAIM C€ Y HApEJHUX JECET JaHa
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Oupajy rinacoBuMa IeT JeBEeTHHA CBUX HAPOAHHX ITOC/IAHKMKa, HHAYe ce U300PHM MOCTYIAK IOCIe
15 nana noHassba 3a OHaj OpOj WIaHOBA KOjU HUCY M3a0OpaHu.

Ilpu wm3bopy 3aMeHHKa jaBHMX TYXHJaUa y BuHCOkM caBeT Tyxuiaua BOOM Ce payyHa o
PaBHOMEPHO] 3aCTYIUBEHOCTH JaBHUX TY)KUJIAIITABA.

JaBHU TyxHouu He Mory 6uTu 6upanu y Bucoku caBet Tyxxunana.

OBuM amaHIMaHOM 3aMemyje ce ynaH 160. Ycraa Peny6nuke Cpouje.

Komenmap
Cr.1. cmamyje ce 6poj Tyxunaua y BCT u Ha Taj HauuH ce Mera kommosuuuja Casera.

Cana y JIBT uma 6 npeicraBHUKA jaBHUX Ty)KHNala/3ameHuka. HaBemenu npensior npencrasiba
KOpaK yHasaJ, OJHOCHO CMam-€H€ JOCTMIHYTOr HMBOA TyxXwuinauke aytoHomuje. [locrojehe
YCTaBHO pellere Naje TY)KUIauKy BeliuHy, a y MPeJIOKEHOM pellersy TYXXHOLKM Cy Y MambUHH.
Huje jacHo 3amTo ce ayTop pajHOT TEKCTa ONpeAeIHo 3a 0BakBy KoMro3uuujy Casera, TUM Mpe
IITO y CBMM TYXMJIAuKUM caBeTuMma y 3emsbama OuBme COPJ Tyxuouu uune Behwuny.
[Tpennoxena komnosuuuja Capera y k0joj BenuKy BehrHy YHMHE 4IaHOBH KOje GHpa mapjaMeHT
(5 wucrakHytMx mpaBHuka, BJT u MuHucTap mnpaBae) je moTeHUMjasHO mpoGieMaTduHa ca
CTaHOBMINTA AETONMTU3ALM]jE TyKuamTea. Takole, mojaM UCTaKHYTOr MpaBHKKA je Ge300anaH
U MOTEHLMjaJIHO MpoOieMaTHYaH.

IIpeqnoxeHo pelierme HUje Y CKIafy ca M3BelITajeM BeHelujaHCke KOMHUCH]j€ M3 KOT
NpoM3WJIa3d Ja cacTaB caBeTa Tpeba na Oyne ypaBHOTeXEH M Ja CaBETH CACTaBJbEHU O
TyXHJlaua, aiBOKaTa U MpeJCTaBHUKA LIMBUIIHOT APYLITBA UMajy MPEIHOCT jep MOTY ,,y U3BECHO)]
MepH [1a TIPY’KE 3aLITUTY O/ MOJUTUYKOT yTULaja“?’

Takohe, npemor Huje y CKiIagy HH ca H3paXeHHM MHUILbeHMMa BeHeuujaHcke
KOMHCH]j€ KOja ce TUUY Ty>kHui1auke BehuHe, yyemha munuctpa y CaBeTy U HauuHa usbopa:

.»IIpenopyuyje ce 0a cywmuncky crnazy unu eehuny ynanogea Beha 6upajy reuxose xoneze. Kaxo
bu ce obesbeduo oemoxpamcku necumumumem Beha, ocmane unanoee 6upa Iapramenm mehy
nuyuma ca oozoeapajyhum keanuguxayujama.

“It is recommended that a substantial element or a majority of the members of the HJIPC be elected by their peers
and, in order to provide for democratic legitimacy of the HIPC, other members be elected by the Parliamentary
Assembly among persons with appropriate qualifications. [...]”

CDL-4D(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia and
Herzegovina, §45

»IIpeonooicena pasnomesica y Behy, y kom myocuoyu umajy 6nazy eehuny, anu xoju caoporcu
SHAYQJHY MARUHY eMUHEeHMHUX aoeokama, usz2neda npuxaaoHo. Ilpuxnaduo je makohe oa ce
umenoearbe nonosuxe unawoéa Beha noeepu Opysum menuma. Ha maj nauun ce npyoca
OeMOKpamcKu nezumumumem u usbe2asa KopnopamugHo ynpasmparee mydcunauimeom. Iloped
moaa, myopo je 0a munucmap npaede ue 6yoe unan Beha, anu je pasymuo 0a y wemy yuecmeyje

36AHUYHUK MO2 MuHucmapcmea."
“[...] The balance proposed for the Council, in which prosecutors have a slight majority but which contains a
significant minority of eminent lawyers also seems appropriate. It is also welcome that the power to appoint half of

» Report on European standards as regards the independence of the judicial system, Prosecutors Venice

Commission, 2010., Part two — the prosecution service, ctp.12
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)040-¢
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the members of the Prosecutorial Council be given to different bodies: it helps to avoid a corporatist management of
the prosecution service and can provide a democratic legitimacy to it. Furthermore, it is wise that the Minister of
Justice should not him- or herself be a member but it is reasonable that an official of that Ministry should
participate.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, $38

. Aymonomna npupooa Beha moena 6u 6umu 0oeedena y numarse yKoauko cy unaroeu Beha, no
cnyolcbenoj OyokcHOCmU, MUHUCIAp npagde u npedceonux Bpxoenoz casema cydcmea.
IIpeonaoice ce pasmamparee uoeje UX0602 YNAHCIMGA KAO jeOHOoe YnaHa, Ge3 npaea 2naca...
Ilopeo moza, umenosarve 4nanoeéa o0 cmpane Ilapnavenma yuHu ce nPodIeMAMUYHUM, AKO je

yusmw 0a Behe cmeapno 6yde ocnoboheno nonumuuxoz ymuyaja...

[...] The self-governing nature of the SCP might be questioned given the ex officio membership of the Minister of
Justice and of the President of the Superior Council of Magistracy. It is suggested to consider their membership
being one without voting rights.

Regarding the civil society members of the SCP, it could be useful to specify, in the light of their relevance to the
functioning of the criminal justice system, the most relevant sectors that they should come firom (the bar, human
rights NGOs etc.) and their suitable legal training/experience. In addition, their appointment by the Parliament
seems problematic if the goal is really to have a Council free of political influence. If this system is maintained, one
option could be to establish a committee within Parliament, on which all parties are represented equally, to deal,
according to a transparent procedure, with the issue of appointment of civil society members. Another solution
could be to provide for their appointment by representatives of their profession - Lawyers’ Union, assembly of
university senates, etc.”

CDL-A4D (2015), Joint oppinion on the Draft Law on the Prosecution Service of the Republic of Moldova, 131-133

IIpennor Huje y cknany Hu ca 3axteBuma ECJBIT y neny y koMe ce 3axTeBa 1a jaBHO
TY>XHJIALITBO, HE caMo Ja (akTHuku Tpeba na Oyne cio00JHO O MONUTHYKOT yTHLAja, Beh je
MoTpeGHO ]a OHO MoCMaTpady Aellyje HEe3aBUCHO O MoJuTHUKor yrunaja.’’JIuuno yyemhe
MHMHUCTpa NpaBje, kao jake nonutuyke ¢urype, y BCT He oTBapa Bpara 3a TakBy MOryhHOCT.

Taxobhe, npeanoxenu cactad BCT y cynpoTHocTH je ca pe3yntaTtoMm akTuBHOCTH 1.1.1.
u3 Axuuonor ruia”a 3a Ilormaesee 23 y koM je HaBeleHO Ha je pesynrar, usmelhy ocraor:
»Ynore Bucoxkor casera cyactsa u JlpxkaBHor Beha Tyxunaua y pykoBohemwy npaBocyhem, kao u
y TOrjIeqy HajJ30pa U KOHTpOJIE paja npaBocyha cy ojayaHe; y FbMXOBOM CacTaBy MMa HajMame
50% unaHoBa M3 peja CyAMja, ONHOCHO jaBHHUX TYXHJaUa, u3abpaHUX OJ CTpaHe H-HUXOBMX
Kojiera a Koju Mpe/CTaB/bajy pPa3iM4YUTEe HHUBOE HAUISKHOCTH, (MOK je yiora Hapomue
CKYIILUTHHE HE BUILE HEro AeKjapaTropHa)®

Ct.2. — BumM KoMeHTape nare Ha amaHaMaH 2. KoMeHTapu ce OJHOCE Ha MUTamba
omnpasjaHocTH kBanupukosaHe Behune u anti deadlock mexanusma. YjenHo, noaceharma pauu,
HaBOJMMO:

Vkonuko ynaHose Beha 6upa [lapnament, To Tpeba ypaauTH KBaTM(PHUKOBAaHOM BeRMHOM.

If members of such a council were elected by Parliament, preferably this should be done by qualified majority.
EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), Report on
European Standards as regards the independence of judicial system, Part Il — The Prosecution service, par 66

IMTopcehamo na je ca CTaHOBHUIITA HOMOTEXHUKE HENOMYCTHUBO Aa ce jeiHa oapenda (y
OBOM cily4ajy o0 uzbopy u paspeuewy yiaHosa BCT) nmoHassba Ha Bulle MecTa y YCTasy.

30 Bupu npecyne: Moulin v. France, Kolevi v. Bulgaria
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Cr.3. HHCY jacHU pa3iio3d 300r Kojux je oHeMoryheHo jaBHUM TyXuHouuMa fAa Oyay
ynanosd BCT, Tum mpe, WTo cy, npeMa pagHOM TEKCTY, YIIpaBO OHH HOCHOLIM jaBHOTYXUJIauKe
byHKUHje.

11.Paguu TexkcT amanaMan XXI11

Manoam unanosa Bucokoz casema myocunaya
u npedcedHux Bucokoe cagema mysicunaya

Ynan Bucokor caBera Tyxunana 6upa ce Ha NeT rofuHa.

Hcro nuie He Moxxe 6UTH MOHOBO OupaHo y BHCOKHM caBeT Tyxunana.

Mangar uzabpaHor uiaHa Bucokor caBeTa Tyxunana Npecraje U3 pasjora Koju ce onpebhyjy
3aKOHOM M y 3aKOHOM IpeABUhEHOM MOCTYIIKY.

BpxoBuu jaBuu Tyxwuinan Cpbuje jecte mo ciiyx6eHOj Ly KHOCTU NpeaceqHuK Bucokor casera
Ty>XUJana.

OBuM aMaHMaHOM 3aMemyje ce uwiaH 161. Ycraa Pemybnuke Cpbuje.

Komenmap

Cr.3. Paguu TeKCT je MpOMyCTHO Ja MPEeJBUAHM YCTaBHE rapaHLje CaMOCTaTHOCTH U
CTaJIHOCTH y ofHocy Ha (yHkuHjy yiaHa BCT, kao u ocHoBe 3a npecraHak gpyHkuuje. Mmajyhu
y BULy oapendy mo kojoj ce wianosu BCT paspewaBajy BehunoM on 5/9 y mapiameHTy (camo
5% Buie oj npocte BelinHe), HEOMXOAHO je U3PUUMTO HABECTH MPABHE OCHOBE 3a TakBy Moryhy
OJUTYKY, Kako Ou ce u30erio aa 4iaHoBU MOTY Ja Oyny pa3peleHu 300r ryObuTka noBepema of
CTpaHe TpEeHyTHe MONUTHYKe BelinHe. YKOMMKO 61 TakBo Hewrto 6uino Moryhe, paauio 6u ce o
KJIACMYHO] TMOJMTHYKOj oxroBopHocTH. [Togcehamo Ha muuuberme BeHeuujaHcke KOMHUCHjE Y
TOM JENy:

»IIpoyedypa ouysarwa nosepera je cneyuuyna 3a nOAUMUYKe UHCMUMYYUje KAO WMo Cy
énaoe, koje Oenyjy noo NapiameHmapHom Koumpoaom. Hucmumyyujama xao wimo je eehe, uuju
ynanoeu ce bupajy na oopelenu pox, maxea npoyedypa He oozoeapa. Manoam oeux unanosa
mpeba 0a ce 3a6puiu camo NO UCMEKY 0602 MAHOAMA, OONACKOM Y NEH3Ujy, OCMAaGKOM Ulu
CMphy unu 3602 paspeuterna u3 Oucz;unﬂuHCKux pasioea... Ynanosu myarcunaiyxKux eeha cy
aymoHOMHU U RUX0BO NOOBP2ABABAIbE 2IACARY O HEeNnoGeperyy, YUHU UX npesuule 3a6UCHUM 00
Jice/ba myscunaya U mo 3Hayu 0a ce uzabpaumu ynan eeha moodce odbayumu y 6uno0 Kom
mpeHymky 6e3 objexmueHux pasnoea. Beneyujancka xomucuja cHadiCHo npenopydyje 0a maxkas
nocmynax He 6yoe ygeoeH. “

“A procedure on the preservation of confidence is specific to political institutions such as governments which act

under parliamentary control. It is not suited for institutions, such as the SPC, whose members are elected for a fixed
term. The mandate of these members should only end at the expiration of this term, on retirement, on resignation or
death, or on their dismissal for disciplinary reasons.
A disciplinary procedure can only be applied in cases of disciplinary offences and not on grounds of ‘lack of
confidence’. Article 41 clearly defines the reasons that can lead to a dismissal of the SPC members. The disciplinary
procedure must therefore only focus on the question whether the SPC member failed to perform his or her duties ‘in
compliance with the constitution and law’. This question must not be confused with the question whether said
member still enjoys the confidence of the public prosecutors and deputy public prosecutors who participated in his
or her election. The disciplinary procedure has to guarantee the SPC member a fair trial. While a reference to a fair
trial is made under Article 46a, details on related guarantees should be provided.
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In addition, it is not clear whether this procedure would only be allowed in cases of an illegal action or also in
cases of immoral, unprofessional or unethical behaviour (which may not be illegal, but contrary to the spirit of the
Constitution and the law). It is also not clear whether the proportionality factor is taken into account, for instance,
an ‘impeachment’ of a member is allowed in case of a violation of any legal act, regardless of the gravity of the
violation, for instance in cases of a violation of traffic regulations. It is also not clear how and through what
procedure the factual circumstances of the illegal or unconstitutional actions should be established or assessed. In
fact, the draft Law lacks specific provisions on disciplinary issues in respect of SPC members and merely focuses on
dismissal. An appeal to a court of law should also be provided.

[...] Members of prosecutorial councils are autonomous (see Article 164 of the Constitution) and subjecting them to
a vote of no confidence makes them too dependent on the wishes of the prosecutors and effectively means that an
elected member of the SPC may be dismissed at any given moment without objective reasons. The Venice
Commission strongly recommends for such a procedure not to be introduced.”

CDL-4D(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of Serbia,
§852-54 and 56

. H3abpanu unanosu eeha mozy 6umu paspewenu 00 cmpane Hapoone cxymumune (dax u Ha
npeonoz eeha y ciydajy jasnux mydlcunaya unu 3aMeHUKa jasHUX mydicunaya 00 cmpaue
adeoxamcke KoMope 3a npasHuke, 00 cmpane 0eKaHama NpasHux paxynmema 3a npogecope) .
Osa ynoza Hapoowue cxymumumne mo2na 6u nako 0osecmu 00 noaumusayuje paoa eeha, jep
oonyke Ckymumumne HUCY CMPUKMHO 3ACHOGAHe HA objexkmueHum ocuoeama... Inacare o
noeeperby uma ceoje Mecmo y NOMUMUYKOj cepu u npedcmassa cpedcmso Koje mpeba da ce

npumerbyje camo y npoyecy OOHOULera NONUMUYKUX 00NYKA.

“Furthermore, elected members of the SPC may be dismissed by the National Assembly (even if on proposal by the
SPC in the case of public prosecutors or deputy public prosecutors, by the Bar Association for lawyers, by deans of
Jaculties of law for professors). This role of the National Assembly could easily lead to the politicisation of the work
of the SPC as its decisions are not strictly based on objective grounds. The danger of politicisation in this situation
is clear when compared to a system of an independent Prosecution Service, but it is even more pronounced than in
the case of a Prosecution Service that comes under the Executive (where the decisions on dismissal made by a
minister — or other state official — and the political accountability of the minister are, in principle, separate from
each other).

There is an additional factor that increases the danger of politicisation: the proposed vote of confidence in the
dismissal procedure. 4 vote of confidence has its place in the political sphere and is a tool that should only apply in
the political decision-making process. [...]

A vote of confidence should be seen as specific to political institutions and is not suited for institutions such as the
SPC. The members of the SPC are elected for a fixed term and their mandates should only end at the expiration of
this term, on retirement, on resignation or death, or on their dismissal for disciplinary reasons (see comments under
Chapter V below). The Venice Commission therefore strongly recommends that the amendment to Article 9a on the
suspension of office due to a vote of confidence not be kept.”

CDL-4D(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of Serbia,
$§27, 28 and 38

., Paspewerbe unanoea myosicunauxoe eéeha b6e3 6uno xakeux kpumepujyma je npobaemamuymo...
Crnyuajesu xaoa ce unan mysicunayxoz eeha mooice paspewiumu mpeba Hasecmu y 3axony. Taxea

00pedba, HapagHo, 3aciydcyje 0a uma cmamyc KapoOuHanHoz akma.

“The exemption (dismissal) of members of the prosecutors’ council without any criteria is problematic. As per
Section 9.2 ASPGPOPEPC more than one half of the valid votes cast shall be required for exemption from
membership. The council can dismiss one of its members by simple majority. The cases when a member of a
prosecutor’s council can be dismissed should be specified in the Act. Such a provision of course deserves having the
status of cardinal act.”

CDL-4AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the Status
of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution Career of Hungary,
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Cr.4. CnopHa je onpaBnmaHocT peuiera na BJT Tpeba na 6yne ex officio npeacenHuk
BCT. Benenujancka KOMHCH]ja MOApiKaBa ujejy uzdopa rnpeaceaHnKa yHyTap caMor caBera.

.. FI3bop npedceonura Casema 00 cmpane ceojux ynanosa je 0obpooouiao (unan 835). "

“The election of the chairman by of the Council by its members is welcomed (Article 85).”
CDL-4AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §62

,» He nocmoje 3ajeonuuxu eeponcku cmanoapou o mome ko mpeba 0a npeocedasa mydlCunayKum
eehem... Melymum, yeoherwe cucmema 3acHo6ano0z Ha U3BOpUMA MOdICe Ce NOCMAmMpAamu Kao

KOpaK Ka nobomularsy aymoHomuje u necumumumema eeha. *

“[...] [T]here are no common European standards on who should preside a prosecutorial council [...].

However, the introduction of an election-based system may be seen as a step towards improving the autonomy
(cuaranteed by Article 164 of the Constitution) and the legitimacy of the SPC [...]".

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of Serbia,
$$31 and 32 CDL-PI(2015)001 - 63 -

,, YKonuxo je mumnucmap unam mydxcunauxoz eéeha no ciyscbeHoj OydCcHOCMU, NOCMAEbERsEe
MUHUCMPA 3a NPedceOHUKa eeha Mmodice U3a3eamu Cymry y no2nedy He3auUCHOCmuU 0602 mend.
Buno 6u nooicemno 0a npedceonuxa uzabepy unanosu eehia u3 wUxXoeux peooea (y mom cayudajy
Jje udeanto uckmyuumu Munucmpa kao mozyhee xanouoama). Behy ce 0aje mocyhnocm u epeme

0a bupa npedceonuxa npocmom eehunom.

“Even if the Minister is a member of the Prosecutorial Council ex officio, having him/her chair the Council may
raise doubts as to the independence of this body. It would be advisable to have the Chairperson elected by the
members of the Prosecutorial Council from their ranks (with the Minister him/herself ideally being excluded as a
possible nominee). The Council shall be given opportunity and time (e.g., one month from the date when all
members have been appointed and it is fully functional), to elect its own Chair by simple majority”
CDL-4AD(2015)039, Joint Opinion of the Venice Commission, the Consultative Council of European Prosecutors
(CCPE) and OSCE Office for Democratic Institutions and Human Rights (OSCE/ODIHR), on the draft Amendments
to the Law on the Prosecutor's Office of Georgia, §40

12.Paguu Texcet amagaMan X XI1T

Pao u oonyuusare Bucoxoe casema myoicunaya

Bucoku caser Tyxxuiaua JOHOCH OJUTYKe IIaCOBUMa HajMare LIECT YJIaHOBA CaBETa Ha CEAHULH
Ha KO0jOj je MPUCYTHO HajMame 0caM 4JIaHOBa CaBeTa.

Bucoku caBeT Tyxuiala Qy)XaH je 1a CBoje oiiyke o6pasiioku U jaBHO 00jaBH, a Ja OAJIYKeE O
1300py jaBHHUX TYyXMiala, 3aMEHUKA jaBHUX TYXMJIala U O MPECTaHKY HUXOBUX (yHKLHja, O
npearary H30opa U paspeliera BpxoBHor jaBHor Tyxuoua Cpbuje U O HMEHOBaWmYy HU
paspellery YiaHoBa AMCLMIUVIMHCKUX OpraHa JIOHOCHM Ha OCHOBY Mepuia Koja cy yTBpheHa y
CKJIaJly ca 3aKOHOM M y 3aKOHOM ypeheHOM MOCTYIKY.

Muuucrap HaiexaH 3a npaBocyhle M BpxoBHu jaBHu Tyxunan CpOuje MOry MOKPEHYTH
JUCLMILIMHCKM TOCTYMaK M TMOCTYNaK paspellerha jaBHHUX TYXWJIala M 3aMEHUKa jaBHHUX
TyXWJala, ajd He MOTry Ja YYeCTBYjy y HNUCLMIUIMHCKOM MOCTYINKY, HUTH Yy MOCTYNKY
paspeliena ako Cy ra MOKpeHyJIH.

OBuM amaHMaHOM 3aMerbyje ce wiaH 162. Ycrapa Peny6nuke Cpbuyje.

Komenmap
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Cr.1. cMaTpamo MarepujoM KOjy je MOTpeOHO 3aKOHCKM MIIM MOJ32KOHCKH PEryJIMCATH.
[Tutame BehrHe U KBOpyMa, CBaKaKo HUje yCTaBHa MaTepuja.

Cr.2. cMaTpamo MaTepujoM KOjy je MOTpeOHO 3aKOHCKH WIIM MOA3aKOHCKH PEryjHCcaTH.
HagezeHo je npeacTaBiba ycTaBHY MaTepujy.

Cr.3. Takohe cmaTpamo Ja ce pagu O MaTepHju Koja je Mpe 3aKOHCKa, OJHOCHO HHje
ycraBHa Marepuja. Mnak, onpenda 3acimyxyje komentap. [IpaBo Mokperama AHUCLUMILUTHHCKOT
nocTymnKa of crpane MuHuctpa npasie u BJT je copro. OnpaBnaHo je na HaBefeHa JuLa UMajy
NpaBo MHULMParsa [OKpeTamwa MOCTYIKa, ajli NPaBo MOKpeTama Tpeba Aa OCTaHe UCKIbYYHBO Y
Ha/UTe)KHOCTH UCLMIUTMHCKOT Ty)xuoua. MoryhHocT ga muHucrap mpasae u BJT mory na
MOKpeHy MMCLMIUIMHCKM IOCTYNaK yKasyje Ha TO Ja ce YKHUIa EKCKIY3UBUTET OBJALICHAa
AUCLIUIUTMHHCKOT TYXHMOL@, Ka0 HE3aBHCHOCT Teja, 33 IOKPETarmhe MUCLUILUIMHCKOr MOCTYIIKA.
Osako ogapeheHo opnamherme 3a MOKpeTarme NUCLUIUIMHCKOL MOCTYIKA CyMPOTHO je YaK |
Muuusety Beneuujancke komucuje o Haupty nBe rpymne ycraBHUX amaHIMaHa KOjU Ce OJHOCE
Ha npasocyHu cucteM Lipue I'ope’! u3 kor npousunasu ga ce naputer unanoBa CyacKor caBeta
Y JlauKa He OJHOCH Ha AMCUMIUIMHCKM MOCTYMaK y KOM MHHHCTap He MOXe fa riaca. Jlakie, y
OBOM MHLLbEEbY CTOjM [a MUHHCTAp He Tpeba Ja OAly4yje O AUCLHMIUIMHCKOj OATOBOPHOCTH, a
MpeUIor U3MEHa Hauler YCTaBa uje yIpaBo y CyNMpPOTHOM CMepYy — jayamy yJore MUHHCTpa y
JUCLIMILIMHCKOM IMOCTYIIKY.

Ca npyre crpaHe, MOTIYHO je HEjaCHO Ha KOjU HAyMH MuHMCTap uiau BIT Moxe ca
MOKpEeHEe MUCUMIUTMHCKH MOCTYIaK M MOCTYNAK paspellera U IITa TO 3Havu. [IpeTnocraB/bamo
Na Ou MOKpeTame JUCLUIUIMHCKOL MOCTYIKA MO0 3HAYUTH 3a00MNaXKEerhe AUCLMILUTMHCKOT
TY)XHOLA M AUPEKTHO W3HOLICHE MpEAMETa Ha OJJIyYMBame MpEN AUCLUIUIMHCKY KOMMCH]Y.
Moryhe je na 3Hauu M 3a00uNaxKere LENOKYNHOT AMCUMIUIMHCKOT MOCTYNKA U JHPEKTHO
usHowewe npeamera npen BCT Ha ommyuuBame. Y OIHOCY Ha MOKpETArbe [MOCTYMKA
paspeiuersa, MOrjo Ou na 3HauM W Ja MMHUCTap MpaBie MMa [paBoO Aa MNPEeJ MapiaMeHTOM
MOKPEHE MOCTYMNaK 32 paspellere 0110 KOI HOCHOLA NMpaBocyaHe GyHKIHje camo 360r ryOuTKa
OBEpPEba Y IEroB/IeH pajl, a 3a paspellerne je MoTpeOHO aa riaca npocta Behuna miyc 5% (To
Je npennoxena sehuna on 5/9). Jlakie, OBUM MpPEMNOroM Ce MOTEHUMjATHO YBOAM AHPEKTHA
MOJIUTHYKA OArOBOPHOCT CBaKOT MOjeJMHAYHOI TYXKHMOLIA/3aMEHHKa 33 CBaKy pajiby y CBAKOM
nojequHa4HOM npeamery. OBaKBO pelleme M3a3uBa BEJMKY 3a0pUHYTOCT y MOJIENy
MOJIUTU3ALM]€ TYKHUJIAUYKOT CHCTEMA.

13.Pagnu TexkeTr amanaman XXIV

Hmynumem unanoea Bucokoz casema myacunaya

31 Strasbourg, 17 December 2012, Opinion No. 677 / 2012, CDL-AD(2012)024Engl.only. EUROPEAN
COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), OPINIONON TWO SETS
OF DRAFT AMENDMENTS TO THE CONSTITUTIONAL PROVISIONS RELATING TO THE JUDICIARYOF
MONTENEGRO, Adopted by the Venice Commission at its 93 rdPlenary Session, (Venice, 14-15 December 2012).
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2012)024-¢ (30.1.2018).
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YnaHnoBu Bucokor caBeta Tyuiana He MOry OUTH MO3BaHU Ha OJTOBOPHOCT 32 JJaTO MUIILJBEHHE
U [J1acame NpU JOHOIIEHY OUIYKa y CaBETy, U3Y3€B aKO YUUHE KPUBHUYHO JEJIO.

He Mory 6utu nuiieHu c1000/€e y NOCTYNKY MOKPEHYTOM 300r KPUBUYHOT JieNia Koje Cy
YYMHHIIM Kao 4jaHoBH Bucokor caBera Tyxuinaua 6e3 ogobpema caBera.

OBuM amMaHIMaHOM 3aMemyje ce wiaH 163. Ycrasa Penyonuke Cpbuje u 6punny 4. 164. u 165.
YcraBa Peny6nuke Cpouje.

Komenmap
Cr.l. Vkupaa ce QpyHKUHOHAIHU KpUBHYHOMNpaBHH UMYyHUTET uinaHoBa BCT. YBoau ce

jeHO Ha3agHO pelleme, YaK U y ofHocy Ha moctojehu YcraB. OBo je cympoTHO OpojHHM
MULLUBEMMa BeHelnjaHcke KOMHCHje KOjU CE€ OJHOCE Ha MMYHHUTET TYXXHJAala, a O 4eMy je
Ouno peud y KOMeHTapuMa Ha amaHaMaH 19. YKOJIMKO HaBeIEeHHU Mpeyior OrncTaHe, Moryhe je
CyouaBame ca afncypAHUM CHTyalujama, HIp. Ja KaHAUAAT BOAM KPHUBHYHM IIOCTYIAK [0
npuBaTHOj Tyk6u npotus uigana BCT camo 3ato wTo je, y pacrnpaBu no KOHKypcy, unad BCT
M3HEO HEraTUBHO MUILIJBEEHE O paly KaHAMUIATA.

14. YcraBHH 3aK0H

VY yBoay Tekcta MuUHUCTapcTBa MpaBje HaBOAU ce J1a cy amanamanu oa I mo XXIV cacraBHu
neo Ycraea Peny6nuke Cpbuje u na cTynajy Ha cHary Ha JaH kajga ux Hapojana ckymimTvHa
nporiacu. 3a cnpoBoheme amanaMana [ 1o XXIV na Ycras Penybnuke Cpbuje npeaBubeHo je
JIOHOIIIEHE YCTaBHOT 3aKOHA.

CMmarpamo 1a ycTaBHH 3aKOH 3aCily’Kyje HapOYUTY MaXKiy CTPYYHE U IIUPE jaBHOCTH M Ja
pacripaBa o0 caJip>)KMHH YCTaBHOT 3aKOHa Tpeba Jla MocTaHe JIe0 jaBHE pacrpase, a cBe uMajyhu y
BUly HCKYCTBAa KOj€ je MpaBOCYOHH CHUCTEM HMao Ca YCTaBHUM 3aKOHOM JOHETHM pajau
cnpoBohemwa Ycrapa u3z 2006. ronuHe KOjU je MOCIY>KHUO Kao OCHOB 3a OMLITH H300p/pen3dop
CBUX CylHja M TYyXXujlaua. YCTaBHU 3aKOH Ou Tpebasio Ja caipXu HEIBOCMHUCIEHE HOpME O
HACTaBKy BpuIea (QYHKUMje CyAuja, TyKHJIalua ¥ 3aMEHHKa jaBHUX TYXHJala, OJHOCHO ja
OTKJIOHHM CBaKy CyMbY y MOrjeny cranHoctd ¢pyHkuyje. EBeHTyanHa npoMeHa Ha3MBa opraHa He
6u cmeno ga Gyde MOBOA 3a OMJIO KakaB OMIUTH M360p WM peu3bop’2, jep HU MOM KOjUM
yCIOBUMa HHj€ MPUXBATJBUBO Ja TY)XXHUOLH, KOjU Cy Ha peryjiapaH HauydH MMEHOBaHU, MOTY
M3ryOUTH CBOj Mocao 360r usMena y Ycrapy.>>Ca pyre cTpaHe, yCTaBHH 3aKOH OM Tpebaio aa
CapXXM U HEIBOCMUCIIEHY HOpPMY KOjoM OU ce MOTBpIOUIO Tpajare MaHJgara 3armoyeTor o
Baxkehem YcTaBy, a cBe y cknany ca npakcom ECJBIT y cny4yajy Baka v. Hungary**.

3AK/bYYAK

Vmajyhu y Bumy ob6MM U CyWITHHY H3HETHX KOMeHTapa M mpumendu, Jlp>xaBHo Behe
TYXXHJIala Mpejiaxe Ja ce pagHu TeKCT aMaHIMaHa MoByYe U3 jaBHe pacrpase. J[pxaBHO Behe
Ty)XWJala cMaTpa Ja je HeonxoJHO ¢opMupame pagHe rpyne y yujeM he cactaBy OUTH |
pENeBaHTHU MPEACTaBHULM CTpyKe M TO Mpodecopd YCTaBHOT MpaBa, MpEICTaBHULHU CYAHja,

32 Bugu: Opinion dealing with the status of prosecutors following amendments to the law concerning the State

Prosecutor’s Office in Montenegro vis-a-vis the standards developed by the CCPE and Recommendation
Rec(2000)19. https://rm.coe.int/168074779f
3 ucro

34 Baka v. Hungary, App.n020261/12, noctynHo Ha https://hudoc.echr.coe.int/eng#{"itemid":["001-115532"]}
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TyXWJiaua, afBoKaTa U LUBUJIIHOT CEKTOpa, Koja ie CAauMHUTH HOBU pajiHM TEKCT U3MeHa YCTaBa
y3uMajyhu y o03up cBe OO caja u3HeTe npumende, a koju he kacHuje OUTH OCHOB 3a
KBAJIMTETHY, CYLUTHHCKY U CBEOOYXBaTHY jaBHY pacrpaBy, y LM/bY jayara BJaJaBUHE MpaBa.
Jp>xaBHo Behe Tyxunaua he akTHBHO M KOHCTPYKTMBHO YYECTBOBATH Y jaBHO] pacrpaBHU U
CBOjUM Mpeyiorom Oyayher ycTaBHOTr [0JI0XKaja jaBHOT TYXKHJIAIITBA.

3AMEHHK IIPEJCETHAKA
NIPYKABHOT BERA TYKHJIAIIA
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